
HUGHES tl. DUNDEE MORTGAGE TRUST INVEl:JTMENT CO. 831

"His right could not beaffected by anything that occurredsubsequently.
He had no constructivenoticeof theproceedingsin theCaseofMills & Bliss.
[that is, of the seniorcreditors'bill.] Had he and his alieneeactualnotice?
This also is a material inquiry. We have looked carefully through the rec-
ord, and find no evidenceon the subject. Had the suit below beenin equity
it would have beennecessaryfor �t�h�~ defendantin error to deny noticeto
himself or to his grantor. Thewant of noticeto eitherwould havebeensuf-
ficient. Theform of theaction rendereda denialnecessary."

In this presentcasethereis no questionof notice,itS the interven-
tion hereinis full notice to complainants. There is nothing in the
delayof the intervenor to take possessionof the propertycalculated
to impair his right. The �S�~�i�f�t�'�s Iron & SteelWorks do not appear
to havebeenprejudicedby the delay.

The demurrershouldbe overruled.

HUGHES fl. DUNDEE MORTGAGE TRUST INVESTMENT Co., Limited.
(No. 1,065.)

(OiJrcuit Court, D. Oreg011. March81, 1886.)

1. ACTION ON AN ENTIRE DEMAND.
Wherean actionis broughton a partonly of anentire and indivisible de-

mand,the pendencythereofmaybe pleadedin abatementof anotheraction
on the remainder,and a judgment in eithermay be pleadedin bar of the
other.

S. CASE IN JUDGMENT.
H. wasappointedtheattorneyof the defendant,a foreign corporationen.

gagedin loaningmoneyin Oregonon note and mortgage,andon February
12, 1883,after being so employedabout eight years.he brought an action
�a�~�a�i�n�s�t saidcorporationto recoverthe sumof $21,258.80,the allegedvalueof
hIS servicesfor thatperiod, without specifyingany particularservice,except
attendingto two suits, for which heclaimedthesumof $755.80,andhadjUdg-
mentthereonfor $8,407.61,and $390.05costsand disbursements;and after-
wards,on September5, 1884,hebroughtthis action againstsaidcorporation
to recover the sum of $11,222.74,with interestfrom January81,1880,for
servicesas an attorney during theperiodcoveredby the former action, in
makinganddelivering to the defendant554certificates of the title to lands
offeredto the latterassecurityfor loans,the sum demandedbeing equal in
amountto 1 percentumof the moneysloaned on the landsincluded in said
certificates. Held, that the claim now sued for was a partof an entireand
indivisible demandandcauseof action, existingwhenthe former actionwas
brought,andthat the judgmentthereinis a bar to this action.

8. ATTORNEY AND CLIENT.
Theservicesof a standingor regularlyappointedattorneyareusuallyreno

deredpursuantto somegeneralagreementor understanding,andwhateveris
due thereforat the expirationof the service or employment constitutesbut
onecauseof action; andcourtsshouldbe carefulin such cases,in the appli-
cation of a rule against splitting up demands,not to leave any loop-hole
throughwhich an attorneymay be temptedto harassandoppresshis client
with vexatiousor spiteful litigation.

Action to RecoverAttorney's Fees.
Ellis G. Hughes,pro se.
Earl C. Bronaugh,for defendant.
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DEADY, J. This action was commencedon September5, 1884, to
recoverthe sum of $11,222.74,with interestfrom January31, 1880,
to date,amountingin all to $15,350.19. It is alleged in the comá
plaint that the plaintiff is a citizen of the state of Oregon,and the
defendantis a corporationduly formed underthe laws of GreatBrit-
ain, having its principal office at Dundee,Scotland,and is now law-
fully engagedin businessin Oregon,and that the Oregon& Wash-
ington Trust Investment Companywas, from January1, 1875, to
January31, 1880, a corporationalso duly formed under said law,
engagedin loaning moneyin Oregonand Washingtonon note and
mortgage,with an agencyat Portland; .that during saidperiodplain-
tiff wasa practicingattorneyat law, residentat Portland,and at the
requestof said trust investmentcompany,and for its useand bene-
fit, did "make and issueto it in writing" 554 separatecertificates,
wherebyhe becameresponsibleto said corporationthat the title to
the real propertymentionedthereinwas in the party seekinga loan
thereon,and that the samewas free from all liensand incumbrances,
for which service and responsibilitysaiel trust investmentcompany
"undertook and agreedto pay the plaintiff the reasonablevalue"
thereof,which is 1 per centumon the amountof the loansmade on
said certificates,namely, $1,122,274,and that said trust investment
company,on January31, 1880, by reasonof the issuingof sajd cer-
tificates, becameand was indebtedto the plaintiff in the sumof 1 per
centum on said amount,namely,$11,222.74;that on January31,
1880,saidtrustinvestmentcompanyamalgamatedwith thedefendant,
and assignedall its property thereto,in considerationwhereof the
latter "did assumeand agreeto pay all and everyof the debts and
liabilities" of the former, including the debt due the plaintiff; but
that neither of said corporationshas paid the same,or any part
thereof,and the whole is now justly due him from the defendant.

Among other defenses,the answerof the defendantcontainsthe
following: The plaintiff. ought not to haveor maintainthis action
because,on February12, 1883,he commencedan action againstthe
defendantin this court, alleging in the complaint therein that said
trust investmentcompanydid, about January1, 1876, appoint the
plaintiff its attorney,to attendto its businessin Oregon andWash.
ington, pursuantto which the plaintiff did, between.Tanuary1,1876,
andJanuary1, 1880, render serviceto said corporation"in consult-
ing andadvisingit about its business,andother actsandattendance
in and aboutsaid business,at its request,of the valueof $2,500per
annum;" that about January,1880, said corporation amalgamated
with the defendant,who thereupon"assumedits indebtednessand
liabilities, including its indebtednessto plaintiff," and that "thereá
after the plaintiff renderedservicesto the defendantas its attorney,
and paidout moneyfor it, up to January1, 1882,"the valueof which
amounted to $2,500; that it was also allegedin the complaint in
saidaction that the �d�e�f�~�n�d�a�n�t was indebtedto the plaintiff for serv-
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ices renderedin two certainlaw suits in the further sum of $755.80,
andthat the aggregateof defendant'sliability to plaintiff on these
severalaccountswas$21,258.80; that the defendantmadea defense
to tbe action, andon the trial thereofthe plaintiff had judgmentfor
the sum of $8,407.61,and $390.05 costs and disbursements,which
judgmentremainsin full force andeffect. It is thenallegedin the
defensethat the servicementionedin the complainthereinwas ren-
deredbeforethecommencementof saidformer action,andthatwhat-
eversum of moneymay be due theplaintiff for or on accountof such
servicewas due prior to the commencementof said former action;
and that all the servicealleged in the complainthereinto havebeen
renderedto thetrust investmentcompany,andto thisdefendant,was
performedunder an appointmentof plaintiff as the attorneyof the
trust investmentcompanyand this defendant,asallegedin the com.
plaint in said former action; whereforethe defendantsaysthat the
plaintiff is "by said former judgmentforever barredfrom recovering
berein."

To this defensethe plaintiff demurs,for that it doesnot contain
facts sufficient to constitutea defense;and the point relied on in the
argumentin supportof it is "that it does not appearthat the claim
or accountof theindebtednessof the trust investmentcompanymade
in the former action was placed [putJ in issue,litigated, or passed
in to judgmenttherein." Thepointwas alsomadethat thejudgment
in the former action was suspendedby operation of the writ of
error suedout thereonby the defendant,but was afterwardsspecially
withdrawn.

In supportof the point the plaintiff cites 1 Tidd, Pro 685; Russell
v. Place, 94 U. S. 610; and Bigelow, Estop.587-589. It is appar-
ent from this that the plaintiff has misconceivedthe natureof this
pleaor defense. It is not, as he appearsto think, a pleaof a former
recoveryor adjudicationof the claim suedon here,and that, there.
fore, it must show,with the certaintyrequiredin pleadingan estop-
pel, that suchclaim was madeand passedon in said former action.
But the defenseis a pleathat the plaintiff broughta former actionon
the samecauseof action,-thesamecontractor account,-byreason
of which he is ba1'l'ed from maintaininganotheraction thereon,or
any part thereof,althoughsuchpart may not have beenactuallyset
up in the otheraction.

This defenseis not an estoppel,but a bar, founded on a rule of
public policy, as just and expedientas the statute of limitations.
This rule declaresthat no one ought to be twice vexed for the same
cause,-nemodebetbis vexari pro eademcausa. It assumesthat it is
betterthat a plaintiff who wantonlyor negligentlysplits a claim into
partsfor the purposeof suit should lose one of them than that the
adverseparty should be needlesslyharassedby litigating, in detail,
mattersthat could and should have been determinedin oneaction.
As was said by Mr. JusticeNELSON, in GuernseyV. Carver, 8 Wend.

v.26F.no.1l-53

-------------------------_.._--_.



834 FEDERAL REPORTER.

494, "the law abhors a multiplicity of suits," and therefore,if a
party bring an action on a part only of an entire and indivisible de-
mand, the pendencythereof may be pleadedin abatementof an-
other action on the remainder, and a judgment in either may be
pleadedasa bar of the other. Bagotv. Williams, 3 Barn.& C. 235.
�S�~ C. 10 C. L. 115; Logan v. Cal/rey, 30 Pa. St. 196; Warren v.
Comings,6 Cush. 103; Lucas v. Le Compte,4g Ill. 303; Farrington
v. Payne,15 Johns.432; GUC1'nscy v. Carver, 8 Wend. 492; Bender-
nagle v. Cocks, 19 Wend. 207; Beekmanv. Platner, 15 Barb. 551;
ReformedP. D. Church v. Brown,,54 Barb. 191. Seco,-v. Sturgis,
16 N. Y. 548; Baird v. U. S., 96 U. S. 430.

In Secorv. Sturgis, supra,554, it is said:
"The principle is settled beyond dispute that a judgmentconcludesthe

rights of thepartiesin respectto the causeof action statedin thepleadings
011 which it is rendered,whetherthe suit embracesthe wholeor only a part
of thedemandconstitutingthecauseof action. It resultsfrom thisprinciple,
and the rule is fully established,that an entire claim, arising eitherupona
contractor from a wrong, cannotbe divided and madethe subjectof several
suits; andif severalsuits be broughtfor different partsof sucha claim, the
pendencyof the first may be pleadedin abatementof the others,anda judg-
menton the merits in either will be availableasa bar in theothersUits."

In B(tird v. U. S., supra, 432, Mr. Chief JusticeWAITE, speaking
for the court, says:

"It is well settledthatwherea partybringsan action for a partonly of an
entire and indivisible demand,and recovers judgment, he canllot subse-
quetlymaintainanaction for anotherpartof the samedemand. Warren v.
Comings,6 Cush.103. Thus. if thereare severalsums due underone con-
tract. and asuit is broughtfor a part only, a judgmentin that suit will be a
bar to another action for the recovery of the residue." See, also,to the
samepoint,Bendernaglev. Cocks,supra,215.

Occasionallythe applicationof. this rule involves a nice question.
'fhe caseof Secorv. Sturgis, supra, may be taken as one that leans,
if at all, to the plaintiff's side of the question. Threebrothers,un-
der the name of Chas.A. Secor & Co., carried on the businessof
ship carpentersand chandlersin. a house in New York, the former
being conductedon one floor thereof,under the managementof two
of the parties,and the latteron anotherfloor, by the third one. �~�e�p�­

aratebooksof accountwere kept of the two departments,and sepa-
rate bills renderedtherefor. Under these circumstances,carpenter
work and articles of ship chandlerywere done and furnished to the
brig Leverett, for the defendant. 'fhe court held that the demands
were distinct, andthat a judgmentin an actionfor one of them was
no bar to an action on the other. In the courseof the opinion it
was said:

"The truedistinctionbetweendema.ndsor rights of actionwhich aresingle
or entire,andthosewhich areseveralanddistinct. is thatthe former imme-
diately ariseout of one and the sameact Or contract,and the latter out of
differentactsor contracts. Perhaps.as simpleand safea testasthe SUbject
admits,by which to determinewhether a casebelongs to one class or the


