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494, "the law abhors a multiplicity of suits," and therefore,if a
party bring an action on a part only of an entire and indivisible de-
mand, the pendencythereof may be pleadedin abatementof an-
other action on the remainder, and a judgment in either may be
pleadedasa bar of the other. Bagotv. Williams, 3 Barn.& C. 235.
�S�~ C. 10 C. L. 115; Logan v. Cal/rey, 30 Pa. St. 196; Warren v.
Comings,6 Cush. 103; Lucas v. Le Compte,4g Ill. 303; Farrington
v. Payne,15 Johns.432; GUC1'nscy v. Carver, 8 Wend. 492; Bender-
nagle v. Cocks, 19 Wend. 207; Beekmanv. Platner, 15 Barb. 551;
ReformedP. D. Church v. Brown,,54 Barb. 191. Seco,-v. Sturgis,
16 N. Y. 548; Baird v. U. S., 96 U. S. 430.

In Secorv. Sturgis, supra,554, it is said:
"The principle is settled beyond dispute that a judgmentconcludesthe

rights of thepartiesin respectto the causeof action statedin thepleadings
011 which it is rendered,whetherthe suit embracesthe wholeor only a part
of thedemandconstitutingthecauseof action. It resultsfrom thisprinciple,
and the rule is fully established,that an entire claim, arising eitherupona
contractor from a wrong, cannotbe divided and madethe subjectof several
suits; andif severalsuits be broughtfor different partsof sucha claim, the
pendencyof the first may be pleadedin abatementof the others,anda judg-
menton the merits in either will be availableasa bar in theothersUits."

In B(tird v. U. S., supra, 432, Mr. Chief JusticeWAITE, speaking
for the court, says:

"It is well settledthatwherea partybringsan action for a partonly of an
entire and indivisible demand,and recovers judgment, he canllot subse-
quetlymaintainanaction for anotherpartof the samedemand. Warren v.
Comings,6 Cush.103. Thus. if thereare severalsums due underone con-
tract. and asuit is broughtfor a part only, a judgmentin that suit will be a
bar to another action for the recovery of the residue." See, also,to the
samepoint,Bendernaglev. Cocks,supra,215.

Occasionallythe applicationof. this rule involves a nice question.
'fhe caseof Secorv. Sturgis, supra, may be taken as one that leans,
if at all, to the plaintiff's side of the question. Threebrothers,un-
der the name of Chas.A. Secor & Co., carried on the businessof
ship carpentersand chandlersin. a house in New York, the former
being conductedon one floor thereof,under the managementof two
of the parties,and the latteron anotherfloor, by the third one. �~�e�p�­

aratebooksof accountwere kept of the two departments,and sepa-
rate bills renderedtherefor. Under these circumstances,carpenter
work and articles of ship chandlerywere done and furnished to the
brig Leverett, for the defendant. 'fhe court held that the demands
were distinct, andthat a judgmentin an actionfor one of them was
no bar to an action on the other. In the courseof the opinion it
was said:

"The truedistinctionbetweendema.ndsor rights of actionwhich aresingle
or entire,andthosewhich areseveralanddistinct. is thatthe former imme-
diately ariseout of one and the sameact Or contract,and the latter out of
differentactsor contracts. Perhaps.as simpleand safea testasthe SUbject
admits,by which to determinewhether a casebelongs to one class or the
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other,is by inquiring whetherit restsupononeorseveralactsor agreements.
In thecaseof torts, eachtrespassor conversionof fraud givesa right of ac-
tion, andbut a singleone, howevernumerousthe itemsof wrongor damage
maybe. In respectto contracts,expressor implied, eachcontractaffords
one,andonly one,causeof action."

Tbe caseof Baird v. U. S., supra, aroseon a contract to furnish
the United States15 locomotive engines,in 1864,at a fixed price,
with the additionof any advancethat might take placein the cost of
labor and materials used in their constructionafter November9,
1863,and any damage'resulting from the preferencegiven in this
orderover othercontracts. The engineswere dulydelivered,andthe
fixed price paid. A claim was also presentedfor the advancein
labor and materials,which was audited,and abouttwo-thirdsthereof
allowed and paid. Subsequentlyan actionwas broughtin the court
of claimsfor the damagessustainedin giving preferenceto thegovern-
ment order, in which judgmentwas given againstthe United States.
On May 2, 1870,anotheraction wasbroughtin the courtof claimsto
recoverthe "residueof the amountof the advancein labor and ma-
terials," in which, although the court found that the advance,over
and above the amount paid, was the sum claimed,therewas judg-
ment for the defendant. Thereuponthe" claimant appealedto the
supremecourt, wherethe judgment was affirmed, the court holding
that the claimsfor construction,advance,anddamagewere all em-
bracedin one contract,andconstitutedbut onedemandandcauseof
action. In the courseof the opinion Mr. Chief JusticeWUTE said:

"Here wasa contractby which the governmentwasboundto payfor the
enginesin accordancewith terms agreedupon. Theentireprice to be paid
was not fixed. A part wascontingent,andtheamountmadeto dependáupon
a varietyof circumstances. Whenthe formeraction wascommencedin the
courtof claimsthe whole wasdue. Althoughdifferentelementsenteredinto
theaccount,theyall dependedupon and"wereembracedin onecontract. 1'he
jUdgment,therefore,for thepart thensuedupon, is a bar to this action for
the 'residue.'n

In R'eformedP. D. Ohurch v. Brown, supra, the defendant'stesta-
tor hadagreedin writing to pay the sum of $100 a year for the sup-
port of a ministerof the gospel,in thetownshipof Westfield, Staten
island. At the testator'sdeathfour years'subscriptionwere due on
the writing, on which nothinghadbeenpaid. Theplaintiff thensued
ihe defendant,as executor,for the first $100 due on the writing, and
had judgmenttherefor,andon thedayfollowing broughtanactionto
recoverthe remainingthreeyears'subscription. Thecourt heldthat
the judgmentin the first action was a bar to the secondone,saying:

"In orderto avoid multiplicity of actions,the law forbids that a causeof
action shall be split up for the purposeof bringing severalactions. But
when severalclaims,payableat different times,ariseout of the samecon-
tract or transaction,separateactionscan be broughtaseachliability inures.
Still, however,if no action is broughtuntil morethanoneis due,a recovery
in the one first broughtwill be an effectualbar to a secondactionbroughttu
recovertheotherclaimsthat wereduewhenthe first wasbrought."
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Taking theapplicationof therule,asmadein thesecases,it is clear
that the plaintiff's demandor causeof action against the defendant
for servicesrenderedthe trust investmentcompany,as an attorney,
and the demandor causeof actionfor similar servicesrendereditself,
were, as they existedon February12, ] 883, the day on which the
former actionwascommenced,entire andindivisible. Shortly,it ap-
pearsfrom the plea that the plaintiff allegedin the former action,as
thecausethereof,that he was appointedor employedas the standing
attorneyof the trust investmentcompanyfr(j)m January1, 1876, to
January1, 1880,when it was mergedin the defendant,for whom he
continuedto act in the samecapacityuntil January,1882.

Assuming,as I have,that therewas a distinct contractor employ-
ment by eachcorporation,thoughmuch might be said,if it was ma-
terial, in supportof theproposition that the serviceof the plaintiff
was a continuousone, the latter corporationbeing in fact the legal
prolongationof the other, still the plaintiff's demandor causeof ac-
tion for the service renderedeachcorporationwas an entireand in-
divisible one. Both thesedemandswere joined in the actionof Febá
ruary 12, 1883, andwhateverwas then due from the defendanton
accountof suchserviceswas a part of the causesof actionon which
said action was brought. If the plaintiff then had a claim against
the defendantfor servicesas an attorney,as allegedherein, it was a
part of his causeof action, and should have been included therein;
for, if he could divide the accountinto adviceand counsel,attending
suits in court, preparingcertificates of title, so as to make three
cause.sof action out of the transaction,thereis nothingbut his own
teme;ity or senseof proprietyto prevent him from subdividingit ad
infinitum, so as to havea separatecauseof action for each item of
advice, or the 554 certificatesof title mentionedin his complaint.

, By such meansthe plaintiff might make for himself, out of a com-
parativelyshort service,almosta perennialcauseof action.

In the considerationof this case I haveconstantly had in mind
the fact that the claimsmadeby the plaintiff againstthe defendant
grow out of the employmentof the former by the latter as its at-
torney. In the natureof things, the servicesof a standingor regu-
larly appointedattorneyare usually renderedpursuantto somegen-
eral contractor understanding,and whateveris due therefor at the
end of the serviceor employmentconstitutesbutonecauseof action,
andcannotbesplit up into severaldistinctones. Lucasv. Le Compte,
42 Ill. 303. In the applicationof the salutaryrule againstsplitting
up demands,courtsought to be careful to leaveno loop-holethrough
which an attorneymay be temptedto harassand oppresshis client
with vexatiousor spiteful litigation. Suchthings are well calculated
not only to bring the professionof the law into disfavor, but the ad.
ministrationof justice into disrepute.

The demurreris sustained.
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HtJGBESe. DUNDEE MORTGAGE & TRUST INVESTMENT Co. (Nos. 1,066and1,069.
Two Cases.)

Action to RecoverAttorney'sFees.
DEADY, J. Thesetwo caseswere argued and submittedwith the foregoing.

Thefacts in the casesaresimilar, and the questionmadeon the demurrersto the
defensesis the same.

In No. 1,066 it appearsthat the Oregon& WashingtonMortgageSavingsBank
wasincorporatedunderthe laws of GreatBritain, andengagedin loaningmoney
in OregonandWashington;that theplaintiff wasits attorney,andassuch,prior
to January1, 1882, made anddelivered to it 347 certificatesof titles to certain
lands, on which it loaned $565,103.59;that said certificateswere worth 1 per
centumof that sum, or $5,651.03;that in August,1882,saidcorporationamalgam-
atedwith the defendant,who assumedto pay its debts,including the claim of the
plaintiff, which, with interest,amountsto $6,907.07.

In 1,069it appearsthat the defendantwasincorporatedunderthe lawsof Great
Britain prior to 1879, andhassincebeenloaningmoneyin OregonandWashing-
ton; that in 1879, 1880,and1881 the plaintiff was the attorneyof the defendant,
andassuchmadeand delivered to it 297certificatesof title to certain lands,on
which it loaned$589,000;thatsaidcertificateswereworth 1 per centumof that
sum, or $5,890,which, with interest,amountsto $7,139.85.

In both thesecasesthe defenseis made that the judgmentgiven in the action
commencedFebruary12, 1883, is a bar, to which the plaintiff demursas in case
1,065,ante,831.

Thedefenseis sustained,and the demurreroverruled,for the reasonsgiven in
that case.

HOWARD and Wife 'V. DENVER & R. G. By. CO.l

�~�O�i�r�c�u�i�t Oourt, D. Oolorado. March 23, 1886.)

MASTER AND SERVANT-NEGLIGENCE-FELLOW-SERVANTS-ENGINEERIN CIIARGE
OF ENGINE .AND FIREMAN ON ANOTHER TRAIN.

A firemanon a passengertrain, andan engineerin chargeof an enginenot
connectedwith suchtrain, but belongin$to the samerailroad company,are
fellow-servants,andwhere the fireman IS killed by a collision betweenthe
engineand the train causedby the negligenceof the engineerthe company
will not be liable.2

Action against a railroad companyto recover damagesfor the
deathof anemployecausedby negligence. Plaintiffs obtaineda ver-
dict, anddefendantmoves for a new trial. The materialfactsare
statedin the opinion.

Rogerscf; Cuthbert,for plaintiffs.
E. V. Wolcott, for defendant.

BREWER, J. This is a motion for a new trial which, by the direc-
tion of the trial judge, has beenreferred to me for decision. As I
wasnot presentat the trial, I feel at liberty to consideronly the prin-
cipal questionupon which the ruling of the trial judgewas made.

1Reportedby RobertsonHoward,Esq.,of theSt. Paulbar.
2Respectingthe liability of the masterfor an injury causedby the negligenceof a

fellow-servant,and hereinof who arefellow-servants,seeGarrahyv. KansasCity, St.
J. & C. B. R. Co., 25 Fed.Rep.258. -


