
MACHECA 11. UNITED STATES. 845

perintendent of a department, and thus within the scope of the Hoss
decision, (and that doubtless was the view taken by the learned judge,)
it would seem that the ruling was directly in conflict with the Ran-
dall Case.

I do not know that I need add more, or that I can make my
any clearer. I have given this case a most careful examination. I
am fully aware of the direction of modern rulings. The views ex-
pressed and the principles enunciated in the Farwell Casemay IJot
be obviously and unquestionably correct. It is not improhable that
ere long the rule of exemption laid down in that case may be entirely
overthrown. But if overthrown it should be by legislative action,
and not by judicial decision. The true path for judicial walk is, as
J conceive, superantiquasvias.

I think the motion for a new trial should be sustained.

MAORECA and others v. UNITED STATES.!

(Oircuit Oourt, E. D. Louisiana. January 16,1886.)

1. ApPELLATE JURISDICTION OF CIRCUIT COURT AT LAW.
The jurisdiction of the circuit court on writ of error from the district court,

in cases at law, extends no further than to pass upon such error as may appear
by the record, and when there are no bills of exception to show any rulmg of
the court below prejudicial to the plaintiff in error, nor assignments of error
pointing out any of the proceedings in the court beloy< as injurious to the
plaintiff in error, and when the counsel point out no error, and this court sees
none on inspection of the record, it conclusively follows that the writ of error
should be dismissed, and the judgment of the district court affirmed.

2. SAME-CIRCUIT COURT No POWERTO REVISE DISCRETION OF SECRETARY OFTHE
TREASURY TO REMIT PENALTIES.
The discretion vested by law in the secretary of the treasury to remit penal-

ties, in cases where he may be satisfied no willful negligence nor fraudulent
intent exists, cannot be revised or controlled bv the courts.

On Motion· to Dismiss.
W. S. Benedict,for plaintiff in error.
CharlesParlange,U. S. Atty., for the United States.

PARDEE, J. The facts of the case are set out in brief of plaintiff
in error as follows: On the eighteenth of May, 1883, the govern-
ment claimed from the defendants $1,255 on the following cause of
action: On the thirteenth of February, 1882, defendants imported
from Palermo, Italy, 3,064 packages of oranges and lemons, subject
to the payment of a duty of 20 per cent. The entry was not accom-
panied by any certificate or consular invoice. The goods were deliv-
ered on a pro forma invoice, with bond given to furnish cousular in-
voice within six months. Defendants deposited the import duty, es-

1 Reported by Joseph P. Hornor, Esq., of the New Orleans, bar.
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timatedat $1,175.40. Thebondsamountedto $1,700,andwereduly
signed,anddatedeighteenthof February,1882. Thedutiesamounted
to $2,230.44,leaving a balancedueof $1,255. The bond was for-
feited, as the consularinvoice was not furnished within the delay
prescribed,wherebythe penaltyhasattached. Theconditionsof the
bondsare that defendants"shall and do, within six monthsfrom the
datethereof,produceto the collector, for the time being, for the dis-
trict of NewOrleans,a duly-authenticatedinvoiceof saidgoods,wares,
and merchandise,and shall pay to the said collector the amoqntof
dutieson the appraisementof said goods,wares,and'merchandise."

Defendantsanswer,by the generalissue,and (1) that they made
the bonds; (2) that they produced,within the legaldelay,an authen-
ticatedinvoice of saidgoods,the duty on theimportationbeingprop-
erly paid; (3) that a clerical error in said invoice appeared,in not
stating"that all of said merchandisewas free on board,all charges
included;" (4) that an additionalauthenticatedinvoice becamereq-
uisite to correct said error, andwas furnished by the consul to col-
lector of customs,who declined to cancel the bond of respondents;
(5) that the error occurredin the omissionof the word "ditto," or
words indicatingthe same,from their properpositiononthe invoice;
(6) that there was no intention on the part of respondentto evade
the paymentor any duty.

The invoice referred to 3,061 packagesof fruit, shippedon the
steam-shipPeconic, which sailed on January18, 1882,and shows
the value to be, "all chargesincluded," 14,751.80liras. The same
was sworn to by the shipper,andcertifiedby the consul,andthat the
value of a lira is 19 3-10 cents. Upon theseissues,the casecoming
on for trial, the court directeda verdict for the government,but or-
deredthe entry of judgmentto be deferred, to enabledefendantsto
apply to the secretaryof the treasuryfor remission. The petition
for a remission was filed, and the judge made the following state-
mentof facts:

"I make.asthestatementof facts in this case,the foregoingstatementof
thepetitioners,with the exceptionof thestatementas to the secondinvoice.
As to that, the fact, asappearedon the trial of the case,was that a first de-
fective invoice wasfurnished by someerror. The secondinvoice.designed
to correctthe error, was but a copy of the first. The third invoice was the
one which wascorrect.and I am satisfied that it was an errorof the clerk
whomadeoutthesecond,that he omittedthemarksshOWingthatall theitems
werenot frt?eon board. Thesecondinvoicewas still defective,andthethird
invoice was correct.but receivedby the customsofficers after the time pre-
scribedby thestatute. I am satisfiedthat theerrorwasa technical,andnot
an intentional.mistake."

The secretaryhavingdeclinedto interfere,a motion was madeon
November21, 1884, to enter the judgment, which was thereupon

A rule for a new trial was taken,and was overruled,but with an
order to stayproceedingsupon said judgmentfor four months,to en-
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able.defendantsto make anotherapplicationáto the secretaryfor a.
remission. Thesecondapplicationwasmade,andwasrecommended
to be grantedby the United Statesattorneyin the following words:

"1 recommendedthat theoriginal petition for remissionbe granted,and
for reasonsthengiven1 againrecommendthat theprayerof the aboveap-
plication begranted."

And by the judge, as follows:
"1 find the facts of thecase,as they appearedon the trial, to be correctly

statedin the foregoing petition, and in thE! original petition for remission
thesefacts weresuccinctlyas follows: Goodswere imported,someof which
were not dutiable. Invoices for the goods containedthis error, i. e., they
{)mitted to placea 'ditto' aftAr someof theitemsin theinvoices. Time, to the

of the statutorypermission,was given the importers to obtain cor-
rected invoices. By mistakethe uncorrecte(linvoices were forwarded and
received,andpresentedto thecollector. Efforts were immediatelymade by
the importersto obtaincorrectedinvoices,which were successful,but after
the time allottedby the statutehadexpired. Thequestionsubmittedby the
caseto the honorablesecretaryof the treasuryis whetherthElre shall be a
remission in a casewheretherewas no intention to defraud,and where the
-embarrassmentcamefrom a clerical errorin the invoiceoriginallypresented;
where effort was honestly made to producecorrectedand properinvoices,
which wasnot till after the terminationof the delayallowed by the statute,
though a few days after that termination the properinvoice was obtained
andpresented."

On February20, 1885,a motionwasmadeto revoketheorderstay-
ing execution,and anotherorder was on March 17, 181;5,
stayingproceedingsuntil the delay of four monthsfrom January7,
1885,elapsed.' The secretaryagaindecliuingto interfere,an appeal
wastaken,andallowed,and a writ of error granted,writ served,cita-
tion issued,and bondgiven.

The district attorneyfor the United Stateshas filed a motion to
.aismisstheappeal,becauseno bond wasgiven,andbecause,the suit
beingo!?-e at law, no appealwould lie; and he also movesto
the writ of error, becausethere areno bills of exceptionnor assign.
mentsof error accompanyingthe same. The plaintiff in errormake3
no pretensethat thereis any appealbeforethecourt, but does insist
.on his writ of error, andsubmitsthe caseto the court on thefacts as
thoughthe casewere on appeal. The whole merits of the caseare
arguedas though thll court 011 writ of errorcould inquire into them
and give relief. Thejurisdictionof the court, however,extendsno
further than to passupon sucherror as mayappearby the record;
.andas thereare no bills of exceptionto showanyruling of the court
below prejudicial to the plaintiff in error, nor assignmentsof error
pointing out any partof the proceedingsin the court below as
-ousto the plaintiff in error,and asthecounselpoint out no error,and
this court seeanone on inapectioJ:!..ofthe record, it conclusivelyfol-
lows that the writ of error should.be dismissed,and the judgmentof
thedistrict courtaffirmed. SeeKerr v. OlampHt, 95 U. S. 188.

The theoryof the plaintiff in error thatthe discretionvestedby law
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in the honorablesecretaryof the treasuryto remit penalties,in cases
wherehe may be satisfiedno willful negligencenor fraudulentintent
exists,can be revised or controlledby the courts,is wholly untena-
ble. SeeWalker v. Smith,21 How. 579i Dorsheimerv. U. S., 7 Wa.ll.
166.

Judgmentaffirmed.

In re AUBREY andanother.!

(Oi1'ouit OOU1't, E. D. Louisiana. December30, 1885.)

1. BRITISH MERCHANT SHIPPING ACTS.
Theactsof parliamentknownasthe"British MerchantShippingActs" only

includeor embracethe statutelaw relatingto British merchantshipsandseaá
men, and the commonlaw of Great Britain, exceptwhenalteredby statute,
remainsstill in force for the governmentof consuls.

2. JURISDICTION OF BRITISH CONSULS.
Whena British consul,in a matterof discipline,is dealingWith British sub-

jects,on board of a British ship, courts of the United Stl-.tes arenot called
uponto look for his jurisdiction further thanthe instructionsissuedby the
British foreign office.

8. REV. ST. ¤ 728.
Section728 of the RevisedStatutesin termsembracesall consularagents

whosegovernmentsgive them jurisdiction, but the authorityconferredupon
suchconsularagentsto sit as judgeor arbitrator,mentionedin the statute,
refersto, andis limited to, authorityconferredby theUnitedStates, And con-
struingsection728 with sections4079, 4080,and4081 of the RevisedStatutes,
suchauthority is limited to such officers of foreign nations as are entitled
thereto,undertreaty stipulationwith the United States;andthenonly when
such foreign country gives the sameprivileges to consularofficers of the
United States,the latter fact to be ascertainedand proclaimedby the pres-
ident.

4. RIGHTS OF CONSULAR OFFICERS TO SIT AS JUDGES OR ARBITRATORS.
Neitherunder internationallaw, nor under the statutelaw of the United

States,hasa consularofficer of a foreign governmenta right to sit as judge
or arbitratorwithin our territory, and renderdecreesor orders affectingper-
sonal liberty, which orders or decreesthe courts of the United Statesare
authorizedor requiredto enforce,unlessthe consentof the United Statesto
suchjurisdictionhasbeengiven,eitherby expressstatuteor treatystipulation.

5. COMITY AND RECIPROCITY.
Comity andreciprocityto be extendedto representativesof foreign govern-

mentsdependsupon congress,andis not lodgedwithin the judiciary. See2
Op. Attys. Gen. 378, citing ThelV61'eide,9 Cranch.889.

On Application for a Writ of HabeasOorpus.
JamesMcOonnellandRichard De Gray, for relators.
A. de G. deFonblanque,British Consul,andE. T. Florence, for re-

slJondents.

PARDEE, J. The relatorsareheldby thekeeperof theparishprison
under a commitmentfrom one of the commissionersof this court,
parportingto be in compliancewith section728, Rev. St.,and based

I Reportedby JosephP. Hornor, Esq.,of theNew Orleansbar.


