
THE ABERCORN. 877

conpled with the verbal statement and the list of voyages, is in effect
a representation that the contract as made, and the list attached, do
include "all the steamers intended to load" during the season. The
.statement was correot. The Manitoba was one of the steamers in-
tended to be loaded. She had made one voyage on Maroh 13th, for
whioh the respondents had furnished the stipulated head of oattle.
The olause referred to, so far as respects the Manitoba, was fulfilled
literally. The libelants undertook to make with that steamer an ad-
ditional voyage not included in the li13t, and thereby to extend the
numbel' of animals to be shipped beyond that specified, although the
steamer had already made the voyage specified, and had been BUp-
plied with the number of animals agreed on. This, in my judgment,
was outside of the contract, as well as contrary to the intention of
the parties; and the libel must therefore be dismissed, with costs.

THE ABERCORN.

(District (Jourt, D. Oregon. March 25. 1886.)

PILOTAGE ON COLUMBIA RIVER-RIGHT OF MASTER TO CHOOSE PILOT.
The Columbia river is the boundary between two states. (Oregon and Wash-

ington,) within the purpose and spirit of section 4236 of the Revised Statutes,
and therefore the state of Oregon cannot require a vessel bound in or out of
said river to take an Oregon pilot, or pay him half or any pilotage, if the
master thereof prefers to and does take a Washington pilot.

In Admiralty.
Raleigh Stott, for libelant.
Henry Ach, for respondent.

DEADY, J. This suit was oommenced on Decemher 26,1885, to re-
(lover the sum of $176 for half pilotage. It was heard on February
15th, on an exception to the answer, and the deoision has since been
delayed to suit the oonvenienoe of oounsel. It is alleged in the libel that
the libelant, J. E. Campbell, is, and sinoe prior to October 19, 1885,
has been, a duly-licensed pilot, under the law of Oregon and the United
States, for the Columbia river bar, attached to the pilot-boat Gov-
,ernor Moody; and that on or about said October 19th he piloted the
British bark Aberoorn from the sea over the bar to Astoria; that
.afterwards, and before the oommencement of this suit, said vessel was
lying at Astoria, drawing 20 feet of water, and bound out to sea,
when the libelant offered his services to the master to pilot her over
the bar, which offer was refused, and said vessel is going to sea with
a pilot other than one belonging to said boat, wherefore the libelant
is entitled to reoover the value of the servioes so tendered and refused,
namely, the sum of $176. The answer of James Laidlaw, the agent
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of the owners, substantially admits the allegation of the libel, and as
a defense thereto alleges that at and before the tender of pilot serv-
ice by the libelant the master of the Abercorn had employed Alex-
ander Malcolm, who was a duly-licensed pilot under the law of Wash-
ington and the United States, to pilot said vessel to sea; and that
said Alexander Malcolm did thereafter so pilot the same, for which he
was duly paid by said master. The libelant excepts to this defense
as irrelevant.
By the Oregon pilot act of October 20, 1882, the pilot commission-

ers fur the Columbia river and bar may license as many bar pilots
as they may deem necessary; and such pilots must keep a seaworthy
boat, of a certain tonnage, on the pilot ground. Sess. Laws, 19.
Section 33 of the act provides that "a pilot who brings a vessel in
over the Columbia river bar is entitled to pilot her to the sea,
when neXt she leaves the river;" but the commissioners may allow
the master to take another pilot from the same boat. The object of
this section was to reward a pilot for cruising off shore for vessels
bound into the river, by giving him the exclusive right to the com-
paratively easy and lucrative service of taking a vessel out that he
had been to the trouble of finding and bringing in. And by section
30 of the act (Sess. Laws, 20) it is provided that if such pilot's offer of
service is declined by the master, he shall pay him half pilotage. A
claim for pilotage on such grounds may be enforced in the admiralty,
either against the master or the vessel. The Glenearne, 7 Sawy. 202;
S. C. 7 Fed. Rep. 604.
By section 21 of the act of February 18, 1885, (Sess. Laws, 35,)

the pilot commissioners were required to build a pilot-boat at the ex-
pense of the state for the use of the bar pilots licensed by them, which
it is well understood has been done, and that the vessel mentioned in
the libel as the Governor Moody, to which the libelant is attached,
is the boat. The object of this legislation, so far as appears, was to
deprive the tug-boats at the mouth of the river of the privilege of car-
rying bar pilots, or being in any way engaged in the pilot service.
The result is so well known that it may be mentioned here as a fact.
The pilots conneq.ted with the tugs have taken out licenses as bar pi-
lots under the law of Washington, and are piloting vessels over the
bar in connection with the towage service. Hence this controversy.
The pilot Malcolm is a Washington pilot, and doubtless cruises on
one of the tugs, and when he piloted the Abercorn to sea he did so as
what may be called a tug-pilot in contradistinction to a schooner pi-
lot. Congress having the power to regulate commerce, may regulate
pilotage as a matter pertaining thereto, on the navigable waters of
the United States; but until congress exercises such power the state
may make such regulations. The Glcnearne, 7 Sawy. 202; S. C. 7
Fed. Rep. 604.
By the act of March 2, 1837, (5 St. 153; section 4236, Rev. St.,)

congress provided that "the master of any vessel coming into or going
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out of any port situate upon waters which are the boundary betweeu
two states, may employ any pilot duly licensed or authorized by the
laws of either of the states bounded on such waters to pilot the ves-
sel to or from suoh port." It is well known that this act grew out of
the "pilot war" between New York aI!d New Jersey, in which each
state undertook to secure its pilots some exclusive privilege or advan-
tage on the pilot ground in and about the mouth of the Hudson. In
the case of The Panama, Deady, 31, this oourt held that the Terri·
tory of Washington is a "state," within the purpose and spirit of this
legislation; and this ruling was foJlowed in The Ullock, 9 Sawy. 641;
S. C. 19 Fed. Rep. 207.
Assuming, then, that this seotion 4236 of the Revised Statutes is

applicable to pilotage on the Columbia river, the boundary between
Oregon and Washington, this suit cannot be maintained. As between
the Oregon pilots, doubtless, the regulation oompelling the master of
a vessel to take the pilot out of the river that brought him in is valid
and binding; but the state oannot oompel a vessel in the Columbia
river to take an Oregon pilot under any oircumstances, or to pay
him half or any pilotage, if the master prefers to and does take a
Washington pilot. The matter is too plain for argnment, and only
needs to be stated to be understood. The act of congress is para·
mount, and no regulation of the state oan impair or limit its opera-
tion. As applied to the facts and oircumstanoes of this oase, it de-
clares, in effeot, that the master of any vessel, whether bound in or
out of the Columbia river, may take a pilot from either Oregon or
Washington, without any reference to the fact of which offered bis
servioes first, or whether either of them had served as pilot on the
vessel before.
The libel is dismissed, and the respondent is entitled to a deoree

for costs and disbursements.

THE PLYMOUTH.1

NEAL v. THE PLYMOUTH.

«(Jtrcuit Oourt, D. Maine. February 18, 1886.)

CoLLISTON-8CHOONER-TuG AND Tow.
The libelant, while sailing a small boat, was run into by a schooner; the

latter vessel being at the time in charge of a tug. Held, that, as the evidence
showed that the tug and tow would have passed the libelant's boat in safety
had he not changed his course, the libelmust be dismissed.

In Admiralty.
H. D. Hadtuck, for appellant.
Woodman Thompson, for appellee.

1Reported by Theodore M. Etting, Esq., of the Philadelphia bar.


