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1. REMOVAL OF' CAUSE-PRACTICE-CASEAT LAW AND EQUITY, HOW TREATED.
In the courtsof the United Statesthe distinction betweensuitsat law and

in equity is maintained,andwhena suit involving both is removed,thenthe
pleadingsmust be recast,and the causesof action stated accordingto the
course of procedureon the law and equity sidesof the court, respectively,
andthe causesseparatedandplacedthere.

2. EQuITY PRACTICE-STATE PRACTICE-MAKING CoMPLAINT MORE DEFINITE.
The practiceundera statecodeto requirea plaintiff to makehis complaint

more definite and certain does not apply to the equity side of the circuit
court, for the statepracticeis not adoptedin equity.

8. SAME-AMENDING BILL.
In a suit in equitydefendanthas no right to havethe plaintiff amendhiB

bill, nor is it requiredof him to do so to exposedefects,or supposeddefects,
in his case,on motion of defendant.

4. SAME-COMPELLING PRODUCTION OF RECORD PLEADED IN BILL.
Wherea record in bar to relief is pleaded,the defendantmaybe required

to showit before the plaintiff traversesthe plea, or sets it down for argu-
ment,but this practicedoesnotextendto thepleadingof a judgmentor decree
of anothercourt in the bill of complaint.

In Equity.
JosephLarocqueandR. D. Harris, for defendant.
L. L. Kellogg and H. B. Titus, for plaintiff.

WHEELER, J. This suit wascommencedin thesuperiorcQurtolthe
city and state,of New York, accordingto the Code of Procedureof
the state, by which the distinctions between legal and equitable
remediesis understoodto be abolished,and was removedinto this
court on accountof the citizenshipof the parties. The complaint,
accordingto the supposed requirementsof that Code, sets out the
whole of theplaintiff's case. The defendanthasansweredthe com-
plaint, andthe plaintiff hasfiled a replication.

Thecomplaintalleges,in substance,that the plaintiff is assignee
in bankrupcy of one Augustine R. McDonald, who had a claim
8.gainst the United States,which was fraudulently procuredto be
transferredthroughoneWhite to him, and on which he obtainedan
award of $197,190in gold, which he assignedto White; that the
plaintiff broughtsuit in thesupremecourt 6f theDistrict ofColumbia
againtlt McDonaldand White to obtain the amountof the award, in
which one Riggs, a partnerof thedefendantin bankingbusiness,was
madereceiverof $107,012.87,avails of the award,which, underor-
der of the court, he investedin bonds of the District of Columbia;
that the suit was decidedin favor of the defendantsby that court,
but the decisionwas reversedon appealby the supremecourt of the
United States,and the right of theplaintiff to the availsof the award
established,(Phelps v. McDonald, 99 U. S. 298;) that during the
pendencyof the suit McDonald fraudulentlyprocuredthe bondsof
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the receiver,and Bold and delivered them to the firm of whioh the
defendantand the receiver weremembers,and who had full knowl-
edgeof the plaintiff's right to the bonds. The prayerof the com-
plaint is thatthedefendantmaybedeclaredto hayeacquiredno title
to thebonds but in trust for the plaintiff as assigneein bankruptcy
of McDonald; andthat he accountto the plaintiff for the bonds,an"d
be decreedto deliver themto the plaintiff, andfor further relief.

The principal defenseset up in the answer, which has been
amended,is that the decreeof the supremecourt of the District of
Columbia in the suit wasthat the bill of complaiutof the plaintiff
thereinbedismissed,with costs,and the receiverpayanddeliverthe
funds by him held as receiverto the defendantstherein,McDonald
and White; that this was done; that "said decree,as to the matters
thereinordered,adjudged,anddecreedbetweensaidreceiverandsaid
plaintiff did atall times remainandstill remainsunreversed,andin
full force and effect;" that the receiverfiled his account,wherebyit
appearedthat he had deliveredthebondsto the defendantsafter the
decree,andthat noexceptionshavebeentakenor filed to theaccount;
that $300 of the bonds were payable to bearer, and $152,000to
Riggs, receiver,which were indorsedby him as suchin blank before
delivery, and that they were boughtby the firm as negotiablepaper,
in the usual courseof business,in good faith, without notice of any
claim in favor of the plaintiff. The defendantnow moves that the
plaintiff be required to annexcopiesof the decreeof the supreme
court of the United States,and of the record of the suit in the su-
premecourt of the District of Columbia, includingthe final decree,to
his complaint,or that it be referredto a masterto ascertainthe ex-
istenceof suchrecords,and report them to be annexedto the com-
plaint, a.nd that thereuponthe defendanthaveleaveto withdraw his
answeranddemur;or that the plaintiff be requiredto replead,andif
advisedthat his causeof action is or shouldbe on the equity side of
thecourt, to stateit distinctly in a bill in equity, andif on the law side,
to stateit distinctly there. The causehas now beenheard on this
motion.

Underthe Code of Procedureof the state two or more Causesof
action, whether legal or equitable,or for the recoveryof chattels,
may, it appears,be united in the samecomplaint. Sections484,
1689. In the courts of the United Statesthe distinction between
suitsat law and in equity is maintained,and when a suit involving
both is removedthere the ple!tdings must be recast,and thecauses
of action statedaccordingto the courseof procedureon the law and
equit>y sides of the court, respectively,and the causesseparatedand
placedthere. La Mothe Co. v. N,£tional Co., 15 Blatohf. 432.

It is arguedfor the defendant,in supportof the motion, that this
Buit embracesa causeof action at law for the recoveryof ohattels,
andalsogrounds for equitablerelief, and that it must be reformed
beforeit can be proceededwith; and that part of the prayer for
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lief which asks the delivery of the bonds is much relied upon in sup-
port of the claim that a cause of action at law is stated. It is not
understood, however, that a prayer for such relief as a court of law
can give at the end of the statemE'nt of a cause of action makes it an
action at law, but that the grounds of action should be such as a
court of law can proceed upon to judgment. There might be a suit
in equity which could result in a decree for the payment oi money
only, of which a court of law could, without statutory help, take no
cognizance to give relief; as, a bill for an account between more than
two partners. It is not understood that a court of law, under this
Code, can render a judgment for the recovery of chattels as such, ex-
cept upon a legal title and right of possession. The plaintiff's title
and right to these bonds, as stated in the complaint, appear to be
purely equitable. Neither the bankrupt before bankruptcy nor he
since has ever owned them. The original claim passed to him as as-
signee. He did not collect it, nor anyone for him. He had no right
to the avails except to charge whoever had them as a trustee of them
for him. In the hands of the receiver they were trust property for
whoever should appear eventually to be entitled to them. The bonds
were impressed with the same trust. A court of equity could lay hold
of the bonds and decree them to the equitable owner. It is a pecul-
iar province of equitable jurisdiction to enforce such trusts. Abell
v. Howe, 43 Vt. 403. The complaint appears to state one cause of
action only, and that an equitable and not a lega.l one. The case does
not, therefore, fall within the decision in La Mathe v. Nat-ional Co.,
15 Blatchf. 432, nor that in Hurt, v. Hollingsworth, 100 U. S. 100.
The complaint is substantially in the form of a bill in equity, except
the address and some other merely formal parts. There is therefore
no apparent ground for requiring it to be recast, even if a defendant
would ever have a right to require a plaintiff in equity to restate his
case. The practice, under the Code, to require a plaintiff to make
hia complaint more definite and certain does not apply to the equity
side of this court, for the state practice is not adopted in equity.
It remains to be seen whether, treating this as a suit in equity,

the defendant has a right to have the plaintiff amend his bill, 01' it
is proper under the circumstances to require him to amend nis bill,
to expose defects, or supposed defects, in his case, on motion of the
defendant. No case where such a requirement has been made, or
book of practice where such a course haa been laid down, has been
cited or observed. Where a record in bar to relief is pleaded, the
defendant may be required to show it before the plaintiff traverses
the plea or sets it down for argument. In that case the whole plea
depends upon the record, and what the record is can be definitely
and readily shown. EmmaSilver Min. Co. v. EmmaS,ilverMin. Co.
ofN. Y., 17 Blatchf. 389; S. C. 1 Fed. Rep. 39. The practice does
not appear to have extended elsewhere than to such pleas. At com-
mon law a defendant might crave oyer of an obligation declared on
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with profert, and set it out, anddemur,andthe instrumentwould be
treatedas a part of the declaratiou; but therewas no oyer of a rec-
ord accessibleto all, (1 Chit. Pl. 415,) and in all suchcasesthe in-
strumentis declareduponasthe foundationof theaction. Here the
recordis not understoodto be so. The groundof the action, as it is
understood,is that the defendanthas the availsof the claim for cot-
ton in his handswhich in equity belong to the plaintiff. The pro-
ceedingsare statedwith other mattersof knowledge, collusion, and
fraud, apparently to show how the avails becameconvertedinto
bonds,and how the bonds came to the defendant's and the
reversalof the decreeof the supremecourt of the District of Colum-
bia to showthat the bondswerenot finally decreedaway from the
plaintiff. The complaintshowsthat the supremecourtof theUnited
Statesdeclaredwhat the plaintiff's rights to the awardwere in re-
versing the decree,but not that the availsof the award, in money
collectedor as the samewas investedin bonds,were ever decreedto
the plaintiff. What becameof the caseafter the reversalof the de-
cree is not set forth by either party. The traverseof the answer
puts in issue the allegationsthat the decree, as to mattersbetween
the plaintiff and the receiver,remainsunreversed,and as to the fil-
ing of the receiver'saccounts. Theseare mattersrelied upon by the
defendantas an absolutebar to the right of the plaintiff to relief, so
that this part of the defendant'scaserests more directly upon the
record of the proceedingsin the former case than any part of the
plaintiff's case. Under thesecircumstances,it would appearto be
more in accordancewith the practice to require the defendantthan
the plaintiff to producethe records,and make them a part of the
case. Motion denied.

PRESTON V. SMITH.1

Ç(Jircuit (Jourt, E. D. Missouri. March 26, 1886.)

1. PLEADING-WHAT A DEMURRER ADMITS.
A demurrerto a bill admitsthe truth of factswell pleaded,but not of averá

mentsamountingto statementsof law.
2. SAME.

Wherea bill to quiet title showsthe sourceandnatureof the complainant's
title, and containsan allegation that his title is clear andundisputed,a de-
murrer to the bill will be takento admit only such title as the facts stated
disclose.

3, REAL PROPERTy-ESTATESTAIL.
Section3941, Rev.St. Mo., abolishesestatestail in

4. EQUITy-INJUNCTION TO RESTRAIN WASTE.
A courtof equity will not issuean injunction to restrainwaste,unlessthe

complainant'stitle is clear, or hasbeenadjudicatedon

1Reportedby Benj. F. Rex, Esq.,of theSt. Louis bar.


