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The schoonerwas built some11 yearsprevious. Theseholeshad
neverbeen used. They were dangerousunless the caps and plates
to cover them were kept perfectly tight and secure. The obligation
to keepwatch of their conditionwas as stringentas the dangerfrom
weaknessin them was extreme; yet thereis no satisfactoryevidence
that there had beenmore than a casual examinationof them since
the schoonerwas built. The evidenceshows that up to about half
past4 A. M. of the 10th the schoonerhad madeno more water than
wasspeedilypumpedout in theordinaryhandlingof thepumpsevery
two hours. Upon renewingthe pumpingat half past4, and not ob-
taining a suckas soonasusual, the captain,at 5 A. M., soundedand
foundá18inchesof water in the hold. The schoonerat that time,
accordingto the captain'stestimony,wason the port tack, lying to.
In order to man the pumpsbeUershewas then put beforethe wind,
with the wind on the starboardquarter,which gave her a list to port
of abouttwo streaks. Notwithstandingtheconstantpumping,shecon-
tinuedsettlingtill 9 o'clock,whensevenfeet of water wasfound in the
hold. Thecaptainsupposedshehadsprunga leak, probablythrough
her bow ports. About 11 o'clock they wore ship, which presently
broughther port sideout of water; when,through the gurglingin the
bilge pump hole, the second mate discoveredthe opening, as the
masterand crew wereon the point of abandoningher. The open-
ing was sooncoveredwith sheetlead, and shortly after the ship was
speedilylightenedby the useof the pumps. The secondmate, who
took chargeof the watch at half past 4, says that she was then on
the starboardtack; but he also saysherboomswereon the starboard
side,and that the port side was lowest in the water, and that it was
8 o'clock when they kept her off on the sametack.

The theoryof the defenseis that the plate and cap were perfectly
tight; but that, throughthe many seastakenaboardand the washá
ing aboutof manyarticles uponthe deck, particularly of the heavy
coversof the chain lockersthat had got adrift, the bilge plate and
cover,though perfectlysoundand tight in their setting,wereknocked
off by violenceor someaccidentalblow of the floating articles. For
the libelantsit is urged that this explanationis purely hypothetical,
and not entitled to be acceptedasa dischargeof the ship'spresump-
tive liability.

1. I do not find any reasonto charge the ship with any defect in
her original constructionby reasonof having the bilge pump holes.
The fact that they were quite commonlyused in the constructionof
suchvessels,and deemedsafe; that this schoonerhad beenin con-
stantusedurir,g all weathersfor some11 yearswithout any previous
accident from them; that the existenceof these holes was obvious
uponany careful inspectionor surveyof the schOOnel"; and that no
objectionhaseverbeen made to them,-area sufficient answer to
any chargeof unseaworthinessfrom the mere fact of having such
holes. It is, doubtless,possiblethat if oneof the heavychain locker
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covers had been sweptviolently acrossthe deck in an exactlylevel
position,andwith a sharpand hard edgehadhit theupright surface
of the cap, that might havetorn off the cap and plate,and account
for this accident. The probabilitiesof any such contactof a sharp
and solid edgeof oneof thesecoversin the exact position to do this
are exceedinglysmall. Thecapandplatewereuponthe water-ways,
anda numberof inchesabovethe deck. The secondmate saysthe
coverswere "water-logged." Theywould hardlyseemcapableof in-
flicting any blow that would not slide off and over the bevelededge
of the cap, if the cap and plateweresecurelyfastened. It seemsin-
credible,moreover,that any such blow could have been given that
would not have left its marksupon the stanchionsand bulwarks on
the port side, which were within a few inches of the plate; yet no
suchmarksappear,nor wasanythingbrokenor carriedawayin that
vicinity exceptthe capand plate, althoughon the starbo&.rdside the
bulwarkswere in some places carried away. Thereis, in fact, no
evidenceof any suchviolent blow in the region of the cap and plate
asis assumedby the claimant. Severalexperts,moreover,express
the opinion that if the plate had been carried away by sucha blow,
the wood, if sound,would haveretainedthe screws,and their heads
would havebeenbrokenoff, althoughotherexpertsexpressa c')ntrary
opinion. The screws,however,were carried away with the plate.
For the claimantsone witness testified that the holesof the screws
were sound,and not decayedor blackened; and the fact that the
wood held the sheetlead afterwardsnailed upon it is urgedas evi-
dencethat the wood was sound. Otherwitnessesalso testify to the
fact that it was sound.

The questionis entirely one ofáprobability as to the causeof the
plates'coming off. If there was evidencethat the plate had been
knocked off by someviolent blow from objects washedby the seas
acrossthe deck, it would still be incumbentupon the claimantsto
satisfy the court that the cap and plateweresomadeandsofastened
asnot to be liable to be knockedoff by anyordinarycollisionsof that
kind. The claimantdid not introduce any proof by exact measure-
mentsto show what was the heightof the cap abovethewater-ways,
or the heightof the perpendiCUlaredge up to the beveling,nor was
theduplicatecap on the starboardsideproduced. Only somemodels
andsamplesof what is usualwereexhibited. From the evidence,it
must be inferred that for severalyearspast,at least,if noteversince
the schoonerwas finished, the cap had not been unscrewed,nor the
fasteningsof the platetested.

The schooneron this voyagewas also loadeddeep,as the evidence
clearly shows. The secondmateso statesexplicitly. She may not
havebeenloadedso deep as to be unseaworthyin this respect,but
'3hewas loadeddeeperthan is usualor prudentfor thewinterseason.
She was a stanchvessel,ahd her behavior and recovery, notwith-
standingshewas on the vergeof sinking,are goodevidenceasto her
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generally stanchcharacterand good handling. But being deeply
loaded,and sailing downthecoastin the winter season,it was to he
expectedthat shewould encounterstorms,and that her deckswould
all the more from her deeploading be swept by heavyseas. Before
startingout thusdeeplyloadedshewas bound to haveseenthat tho
platesand capsin herwater-wayswere all fast andsecureagainstor-
dinary accidentsor collisions that might come from loose objects
sweptby the seasacrossber decks.

The testimonyon behalf of the vessel,at the trial, I must deem
somewhatexaggerated,both as to the severityof the galesshemet,
and as to the amountof water on deck prior to the time when the
leak becameserious. After the leak increasedrapidly shenecessa-
rily settledgraduallylower in the water, andconsequentlywas much
more swept by the seas. It is noticeablethat althoughthe log says
that the vesselon the 9th was laboring heavily, and shippedgreat
quantities of water, this is not statedto have been the caseon the
10th until after 8 A. M., several hOUIS after this heavyleak began,
although it is said the seawas running very high. The captain's
statement,moreover,that the vesselwason the port tackthrough the
night would not makevery probablea list to port beforethe capwas
knockedoff, and beforethe watergot into the hold. His testimony
inthe variousplaceswherethis subjectis spokenof leavesit doubt-
ful whether shehad any list to port befoUl shewasheadedoff to run
free, after 18 inches of water had beendiscoveredat 5 o'clock; and
the cap must have got off before that time. The secondmatetesti-
fies that all tbe placeswhere the bulwarkswere carriedaway were
"on �~�h�e starboardside; that is, the weatherside." He says that
about 5 o'clock he picked up one of the ohain locker coversclose to
the poop, whereit hadbeenwashed,within abouttwo feet of the port
cap; but as this was, ashe said, a little after daylight, it musthave
beennearer6 o'clock than 5. This coverhe sayswas of wood,and
water-logged. If so, its edgeswould scarcelybe sufficiently hard to
knock off a plate properly secured,having only from one to two
eighthsof an inch of perpendicularsurface.

Therecan scarcelybe any doubt that thecap and plate were car-
ried off throughthe actionof theseaandthe thingswashedaboutthe
deck; but the evidence indicates pretty clearly that this was done
beforethe vesselwas subjectedto any extraordinaryconditions,aside
from her deeploading; and it is certainthattherewas no indication
of any specialviolenceaboutthe wood-work in that quarter,suchas
wouldbe necessaryto knock awaysucha capif properlysecured. I
think thatthe only reasonableconclusionis that, after 11 years'serv-
ice, the fasteningshad becomeweak, and that the plate was carried
away from that cause,andnot from any extraordinarycontingencies.
The fact that the starboardplate was still securedoesnot prove that
the port platemight not havebecome�l�o�o�~�e or weak. Therehadbeen
no careful inspectionfor a long time to makesure of its safetyand
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titrength. Its insufficiency, though latent, was legally �~�t the risk of
the vessel. Work v. Leathers,97 U. S. 379; Wilson v. Griswold, 9
Blatchf. 267; Hubert v. Recknagel,13 Fed. Rep. 912; The Lillie
Hamilton, 18 Fed. Rep. 327.

In the caseof The Titania, 19 Fed. Rep. 101, therewas no long
lapse of time during which the original fasteningsmight naturally
havebecomeweak. The fasteningand the careful inspectionwere
recent. Here the contraryis the fact.

To be ascribedto a peril of the seas,the burdenof proof is upon
the vesselto showthat the plate and capwere probablycarriedaway
by extraordinarycontingenciesnot reasonablyto beanticipated. The
evidencedoesnot, in my judgment,disclose any suchextraordinary
condition of things at the early hour of 4: 30 to 5 A. M. of the 10th,
consideringthe time of the yearandtbedepthof loadingunderwhich
the vesselset sail. It does not appearthat shelost a sparor a bit
of canvass,althoughtherewasdoubtlessa long continuationof heavy
weather. The improbability that any of the supposedcausesshould
havecarried away the plate, if it had been properly securedat the
time of sailing, without doing any other damageto the bulwarksor
stanchionsadjacent,I deemsogl'eatthat I feel constrainedto ascribe
thecause,in the absenceof proof of anythoroughtrial or inspectionof
the plate beforethe schoonersailed,to the gradualweakeningof the
fasteningsduring the 11 yearssincethe vesselwas built.

Fully appreciatingthe uncertaintyandembarrassmentthat attend
the case,I mustallow judgmentfor the libelant, and direct an order
for referenceto computethe damages.
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FRITZSCHE v. THE DENMARK and others.

(District Oourt, 8. D. New York. April 5, 1886.)

CARRIER OF GOODS BY VESSEL-BILL OF LADING-VALUABLE CARGO-VALUE
CONCEALED-Loss-LIABILITY.

A quantityof highly valuablemuskwasshippedon the steamshipD., under
8 bill of ladmgwhich read: "Not accountablefor * * * highly valuable
goods,or beyond the amountof one hundredpoundssterling for anyone
package,unlessbills of lading are signed therefor,and the valuethereIII ex-
pressed,and freight paid accordingly." The value of the muskwasnot dis-
closedby theshipper,norwasextrafreight paid. It wasusualto payamuch
larger freight on musIc The muskwas shIppedwith anothercaseof smaH
value, and like it in externalappearance. On the �v�o�y�a�~�e the box wasrifled,
and the musk partly lost. Therewas no evidenceof llltentional wrong, or
want of ordinarycare on the partof the ship. Held, that the shipmentwas
presumptivelyin badfaith,andthat the stipulationof the bill of lading pro-
tectedthe carrier, and that the libel shouldbe dismissed.

JRellOJICdby EdwardG. Benedict,Esq.,'oftheNew York bar.


