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specially valuable, in order that special care may be given to them,
and to require the payment of a proportionate compensation, is now
too well settled to be questioned. Muser v. American Erp. Co., 1
Fed. Rep. 382; The Hadji, 18 Fed. Rep. 469; Hart v. Pennsylva-
nia R. Co., 112 U. 8. 331; 8. C. 5 Bup. Ct. Rep. 151; Magnin v.
Dinsmore, 70 N. Y. 410. No express inquiry by the carrier was nee-
essary. The duty of disclosure was incumbent on the shipper. Good
faith required it. Warner v. Western Transp. Co., 5 Rob. 490; Tate
V. Hyslop, 15 Q. B. Div. 368. By whom the box was broken open is
wholly unknown. There is no evidence by whom it was done,—
whether by a passenger or by one of the seamen. There is no evi-
dence of any intentional wrong, or of want of ordinary care, on the
part of the ship. The stipulation of the bill of lading must, there-
fore, be held a protection to the carrier, and the libel must be dis-
missed, but, under the circumstances, withou$ costs.
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Wgeriagar and others v. TaE IrTHINGTON, elo.
(District Court, 8, D. New York. .March 30, 18886.)

SHIPPING—ADVANCES—ATTEMPT T0 COLLECT THROUGH CHARTERERS—ESTOPPEL.
W. & Co., agents of the charterers, made advances for the benefit of the
steamer 1. and owners, which the owners were bound to pay, and afterwards
endeavored to have them collected by their principals, the charterers of the
vessel; which arrangement the latter at first agreed to, and accepted a draft
which included the advances, but soon afterwards repudiated the arrange-
ment. The owners adopted libelant’s claim into their accounts as a credit to
the charterers; but it did not appear that the latter ratified such act of the
owners, or that any payment was made by the owners to the charterers on the
faith of it which was not owed the charterers irrespective of libelants’ claim;
and the libelants’ claim was never paid by the owners. Held that, as the sit-
uation of the owners had not been in any way changed to their prejudice
through the libelant’s original request to the charterers to collect the claim,
there was nothing amounting to a legal estoppel against the libelants, and,
their claim being & valid one, they were entitled to recover against the vessel.

In Admiralty.
Wilcox, Adams & Macklin, for libelants,
E. B. Convers, for claimants.

Browx, J. The advances made by Wright & Co. were such as did
not belong to their principals, the charterers, to pay, but were for the
benefit of the ship and her owners. The evidence on the part of the
claimants, fairly considered, does not show more than that Wright &
Co. endeavored to have their principals, the charterers, collect the
advances from the owners for the libelants’ account. The libelants’
evidence shows clearly that the advances were not made a charge
against Schultz as debtor, but only placed in his account for the pur-

1Reported by Edward G. Benedict, Esq., of the New York bar,




144 FEDERAL REPORTER.

pose of collection by him. The charge was against the ship and own-
ers; and in the account rendered to their principal the nature of it
was indicated; and though Schultz at first assented to their request
to collect it for them, and accepted the draft which embraced these
items along with others, he almost immediately afterwards notified
the libelants that he could not undertake to collect it, and that they
must themselves collect from the owners. After some controversy
about the matter, the libelants credited Schultz with the amount that
they had previously entered in his accounts.

As the facts would not warrant the court in holding that the ad-
vances were originally made on the credit of the charterers, the debt
was a legal demand against the ship and her owners. The libelants
are therefore entitled to recover, unless this legal demand has been
in some way legally discharged. The efforts to colleet it through
Schultz seem to me to be satisfactorily explained, as above stated.
Had Schultz actually collected the money from the owners, or had he
made any binding settlement of his accounts with them in which this
item had formed a part, so that the owners would be legally preju-
diced by treating the claim as a subsisting demand against them, I
should have held that to constitute an estoppel in the owners’ favor
against the Iibelants, although the latter might afterwards have failed
to recover their money from Schultz, because this injury to the own-
ers would have arisen through the creditors’ own acts, and have made
it unjust to disturb the settled accounts. Robinson v. Read, 9 Barn.
& C. 449; Thomson v. Davenport, 1d. 78; Davison v. Donaldson, 9 Q.
B. Div. 628; Keay v. Fenwick, 1 C. P. Div. T45, 758, 756,

The evidence, however, shows the existence of a controversy at this
time between Schultz and the owners, The owners adopted the libel-
ants’ elaim into their accounts as a credit to Schultz; but it does not
appear that Schultz ever adopted this act of the owners, or ratified
it, or that any settlement between them was ever made upon that
basis, or that any payment of money was made by the owners to
Schultz that they did not owe him irrespective of the libelants’ claim
which the owners had put into their account. Schultz claimed, and
still elaims, so far as appears, a balance against them. The owners
cannot make use against Schultz of the libelants’ demand against
them without payment of that demand. It has never been paid by
them either to Schultz or to the libelant, and the situation of the own-
ers has not been in any way changed to their prejudice through the
libelants’ original request to Schultz to collect the claim, In the case
of Berwind v. Schultz, 25 Fed. Rep. 912, on the contrary, it was clear
that the principal was prejudiced by the advance of money based
upon the written receipt given by the creditor. The libelants’ de-
mand being, therefore, a valid demand against the ship, and never
paid to the libelants, and there being nothing amounting to a legal
estoppel against them, I must find that they are entitled to the sum
elaimed, with interest and costs.
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Hor and others v. KanLer.?
(Cireuit Court, 8. D. New York, March 24, 1886.)

1. CovrTs — UNITED STATES SUPREME COURT — APPEAL—RECORD—CLERK SUB-
JECT TO0 DIRECTION OF COURT.

The transcript of a record on appeal is understood to be transmitted to the
supreme court from the circuit court, as such, under its seal, so that the clerk
in making and certifying the transcript acts as an officer of, and under the
general direction and control of, the lower court, in the first instance, subject
to the further order of the supreme court on proceedings on suggestion of
diminution of the record.

2. SAME—DIRECTION TO THE CLERE.

Where, in a doubtful case, the clerk is requested by one party to an appeal
to insert in the transcript what he is requested by the other party to leave out,
a direction by the court is proper.

3. SAME—WHAT THE RECORD sHOULD CONTAIN—RULE 8, SUPREME COURT.

Where an opinion had been rendered, on final hearing, sustaining a patent,
and afterwards, on motion for a rehearing, a second opinion was filed deny-
ing the motion, and a final decree had been entered, referring to the proceed-
ings upon the motion for rehearing as well as tothe former proceedings, from
which decree an appeal was prayed, %eld, that the opinion on the rehearing
comes within therequirements of rule 8 of the supreme court, which requires
a copy of the opinion or opinions filed in the case to be annexed to and trans-
mitted with the record.

4. SAME—MorioN PAPERS.

Where the motion papers on rehearing, taken in connection with the record,
illustrated the opinion rendered on such motion, and the disposition of the
motion was referred to in the decree appealed from, %eld, that the whole was
proper to be transcribed into the record, within the meaning of section 698,
Rev. 8t., and rule 8, taken together.

In Equity.
W. H. L. Lee, for appellant.
James A. Hovey, for appellee.

WaEELER, J. This suit is for infringement of a patent. After an
opinion on final hearing sustaining the patent a motion for rehear-
ing was made and heard, and an opinion was filed denying the mo-
tion, and a final decree referring to the proceedings upon the motion
as well as the former proceedings was entered. An appeal has been
taken and allowed, and a transcript of the record, as directed by law
to be made, and copies of the proofs, and of such entries and papers
on file as may be necessary on the hearing of the appeal, are to be
transmitted from this court to the supreme court, as required by sec-
tion 698 of the Revised Statutes. Rule 8 of the supreme court re-
quires a copy of the opinion or opinions filed in the case to be an-
nexed to and transmitted with the record. The form of certificate
used by the clerk reads that the transcript to which it is attached is
a true and complete transeript. The appellant requests the clerk to
leave the proceedings and opinion on the motion for a rehearing out
of the transeript, and to certify that the rest is a true and complete

1Edited by Charles C. Linthicum, Esq., of the Chicago bar.
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