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reasonthat the complainanthasan adequateremedyat law, thesuH
beingin the natureof anaction in ejectment. I think the equitable
jurisdiction is clearlymaintainable. This is not a bill to recoverpos-
sessionof lands,asin anactionof ejectment,but it is to preventfraud-
ulent interferenceand irreparableinjury to the landsand title of the
complainant. 'fhe authoritiesrelied on by respondents'counsel�a�r�~
not applicable. In the case of Hipp v. Ba,bin, 19 How. 271, the
title was merely legal. Therewas no multiplicity of suits; no other
special groundof equity jurisdiction; and no particularreasonwhy
the court should maintainit. The casein 15 Wall. was to enjoin a
suit on a bond on the allegation that the bond was issuedwithout
authority. This would have been a completedefenseat law. The
casein 23 Wall. 466, (Lewis v. Cocks,)would expreSSlyjustify inter-
vention by equity, wherethe fraud of the agentsor their �r�e�p�r�e�s�e�n�t�~
tives is so glaring as in this case, it being inconteBtablytrue that
Colby,Chase,andCrockerboughtthe landsfor the citizensof Mainej
who werethe incorporatorsof the GeorgiaLand & LumberCompany;
and paid for it with the moneyof the company,whatevermaybe the
apparentvalidity of the title theyor their heirs,or thoseholding and
claiming under them, may have. To declareand enforcethis tmst
is within the powerof a court of eqnity. Story, Eq. Jur. 120. Be-
sides,the complainantmay appeal to that court to remove a cloud
from his title, and to preventa multiplicity of suits, and the great
expenseand inconvenienceof the litigation necessitatedby the mul-
titudeof defendantsclaimingunderthe sametitle. Oelrichsv. Spain,
15 Wall. 211; Chastian v. Smith, 30 Ga. 96; McKinney v. Burns,
31 Ga. 295; Scottv. Taylor, 64 Ga. 508; Poulet v. Johnson,25 Ga.
403; Stm'kv. Starr, 94 U. S. 477, 485-492.

It is furtherinsistedthatcomplainantmustrecoveron the strength
of his own title, andnot on the weaknessof the title of the respond-
ents. While this is true, it is also .true that if the respondents,or
the personsunderwhom they claim, have been guilty of such fraud
as would defeatthe complainanton his legal title, he may, in a court
of equity, on abill filed againstrespondents,by suitableáproof, sup-
ply such defect in his legal title as their fraud hascreated. His
equitableright, with suchsatisfactoryproof of their fraud, then be-
comes,in contemplationof the court of equity, the legal title.

A conveyanceis claimedfrom Butler, who is the fraudulentreser-
voir of all the allegedtitles flowing from the usewhich Briggs,Hall
& Sleeperhave madeof the imperfect execution of their trust by
Colby, Chase, and Crocker. The admissionsof Colby,' Chase,and
Crocker,and the clear proof of their agency,constitutea sufficient
link in the chain of complainant'stitle, and, in the breastof a court
of conscience,this evidenceadequatelyand amply suppliesthe �d�e�~

fects in the written title which are soughtto be utilizedfor the fraud-
ulent purposesof Briggs, Hall & Sleeper,and their confederates.

It is also insisted that the deed to Colby, Chase,and (;rockeris
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not admissible,becauseit was not properly registered,áandBeverlyv.
McBride, 9 Ga. 443, is cited in supportof this objection. Now, the
deedin the casebefore"the court is more than 30 yearsof age,and
in the authoritiescited the chief justice, in deliverinR the opinion of
the court, usesthis language:

"Had this instrumentbeenthirty yearsold. andtestimonyadducedthat it
had beenacted upon. or that the obligeetook possessionof the premisesin
disputeunderit, no proof of its executionwould havebeenrequired."

In Hearn v. Smith, 59 Ga. 704, also cited, the deed was not 30
yearsold.

In submitting proof of complainant'stitle the fact was developed
that the state of Indiana once owned all of these lands. It was
statedin the argumentthat the Georgia Lumber Companyhad bor-
r{)wed moneyfrom the old Bank of the United States,and gavethe
bank a mortgageon theseGeorgialandsas securityfor the debt. In
the distribution of the assetsof the bankon its dissolution,the state
of Indiana becamethe owner of the mortgage,and the Georgia
Lumber Company,by deed to that state,dischargedthe debt, and
conveyedto it the title. Whether this accountbe historically true
or not, it mattersnot. The fact is evident that a �c�o�n�v�~�y�a�n�c�e was
madeof the lands in disputefrom the Georgia LumberOompanyto
the state of Indiana. This conveyanceis attackedby respondents
on two grounds-First,that the deedwasnot properly executedand
proven; sllcond, that the stateof Indiana is inhibited from holding
landsin the stateof Georgia.

The technicalgroundof objectionis that the deedhadbut onewit-
ness. He was, however,a commissionerof deedsfor the state of
Georgia,residingin the stateof Indiana. l'he original deed having
beenlost, was not offered, but a copy taken from the record,and it
was insistad that, there being but one witness,the deed could not
be admittedto record. It was an ancientrecord, and it is true that
an ancient record, like an ancient deed, is admitted in evidence
without proof. After the lapse of 30 years the law presumesthat
the official-who madethe recordis dead,and that he cannotbe sum-
moned to explain the circumstancesunderwhich he made it, and it
presumesthat everythingwas donewhich ought to havebeendone.
H the paper appearsto be formally a deed,admitted to record on
the attestationof one witness,wheretwo witnesseswererequiredby
law, after the lapseof 30 yearsit will be presumedthat therewere
two witnesses,and that the clerk omitted one. This rule of evi-
denceis enforcedex �'�f�l�e�c�e�.�~�8�i�t�a�t�e�. rei. As in other rules of evidence
it is madeto further the ascertainmentof truth. In this casethere
is a strong presumptionthat the deed was never fabricated, and
that it was acted upon. It was made to a great state. There is
nothing suspiciousabout it. "An ancient deed,by which is meant
one which is morethan30 yearsold, havingnothing suspiciousabout
It, is presumedto be genuine without express proof, the witn(lss
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being presumelidead; and if it is found in the propercustody,and
is corroboratedby ancient or modern correspondingenjoyment,or
by other equivalentor explanatoryproof, it is to be presumedthat
the deed constitutedpart of the actual transfer of the property
thereinmentioned;becausethis is the usual and ordinarycourseof
such transactionsamongmen. 'l'he residueof the transactionmay
be as unerringly inferred from the existenceof genuineancientdoc-
umentsas the remainderof a statuemay be madeout from an ex-
isting torso, or a pei'fect skeletonfrom the fossil remainsof a part."
1 Greenl.Ev. 144; Webbv. Wilcher, 33 Ga. 565; Adamsv. Roberts,
2 How. 496; Pattersonv. Winn, 5 Pet. 233; Winn v. Patterso"n, 9á
Pet. 663. The two decisionslast cited are pronouncedby Mr. Jus-
tice STORY, and are casesfrom this circuit.

The deed is corroboratedby a resolution of the legislatureof In-
diana,authorizingthe saleof this propertyby a deedof thegovernor
of Indiana conveying the same. The deed, therefore, constituted
part of the actual transferof the propertythereinmentioned.

It is said, however,that the stateof Indianacannotown landsin
Georgia. The right of a state to hold lands in anotherstatehas
neverbeenexpresslydecided. It hasbeenheld that the government
of the United Statescannot accepta legacyto landsin a state,and
that such legacy is void. U. S. v. Fox, 94 U. S. 315. It is said,
and with greatshow of reason,that it is abnormal,and contraryto
public policy, that a stateshould be permitted to hold landsin an-
otherstate; and it is also said that a statecanown nothing that is
�n�o�~ netlessaryto its existence,and the properconductof its affairs.

With regardto the last ground of objection,it can be repliedthat
a state has many of the powers of a private corporation,andI do
not seewhy a statemay not buy landsas well as bonds. Most un-
questionablyis it true that the stateof Indianacould not hold lands
in the state of Georgiaif the state of Georgiaobjectedto it. Our
fathers,however,were competentto deal with this question. Their

. ideas of state sovereigntywere even more pronouncedthan those
which now obtain. It is not disclosedby the record that they ob-
jected to this effort on the part of a sisterstateto savewhat, pre-
sumably,was a bad debt. A transactionso enormousas this could
not have escapedtheir attention, and it is scarcelyappropriate,I
think, in the absenceof any action by the state,for Messrs.Briggs,
Hall & Sleeper,at this late date, to bring forward the questionof its
offended sovereignty,especiallyas it appearsthat their patriotism,
not altogetherdisinterestedin itself, would result in robbing the citi-
zen of anotherstate.

An alien may hold lands in Georgia,and while the comity which
existsbetweenthestatesof our Unionwill not, in my judgment,legal.
ize the purchaseand possessionof lands by one state in another
state,asa generalproposition,still it will permita stateof theUnion
to authorizeor tacitly sanctionsuch a transferof the title to lands
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in its territory to a sisterstateaswill prevent the latter from loss.
In order to vitiate the title of the stateof Indiana,someproceeding
in the nature of "Office found" must have been adopted. It must
be understoodalso thatwhen the stateof Indianaboughttheselands
it cameas a subject,and not as a sovereign. It is to be presumed
that the stateof Indianagot the landsfor a legitimatepurpose. It
is to be further presumedthat the stateof Georgiawould haveob-
jectedhad it seenproperto enforceits political and exclusiverights.
If the stateof Indianais to be regardedas an alien, it is laid down
in Washburneon Real Property,74, an alien may purchaseand hold
lands against all the world except the state; and Briggs. Hall &
Sleepermay not say, with Louis XIV., "I am the state."

The title is conveyedfrom the stateof Indianato Martin R. Green.
The deed is signedby the governor,on the authorityof a resolution
of the legislatureof that state; and from Greenthe chain of title to
the complainantis regularandunobjectionable. It is insisted that
the deed to GeorgeE. Dodgeis obnoxiousto the act of the legisla-
ture of Georgiaof 1877 forbidding foreign corporationsto hold over
5,000acresof land in the state. But the deed to Dodgewas made
before the passageof the act. Besides,this is a question for the
state,and it is competentto take careof its own interests. Nobody
but the statecan raise the question. 3 Washb.EealProp. 267.

A limited numberof the respondentsclaim title from a different
sourcethan Colby, Chaso,and Crocker. With regard to thesethe
court canpassno decree. If therebe controversywith theseparties
it can be settledin appropriateproceedingelsewhere.

As againstBriggs, Hall & Sleeper; all the heirs of Colby, Chase,
and Crocker; against Silas P. Butler, and those who hold under
them,-tbetitle of complainantas to theselands is valid, and must
be protected,and the prayersof the bill aregranted. Let thedecl'ee
be framedaccordingly. No damageshavebeenproven.

SCHEURER V. COLUMBIA-STREET BRIDGE Co.

(Cir:euit Court, D. Oregon. April 19,1886.)

WATERS AND WATER-COURSES- NAVIGABLE WATERS IN OREGON- POWER OF
THE STATE OVER.

Under the ruling in Gal'dwell v. Bridge Co., 113 U. S. 205, S. C. 5,Sup.\.Jt.
Hep.423,the provision in theactof congressof February14,1859,(11 St. 383,)
admittingOregoninto the Union, which declaresthat "the navigablewaters
of saidstateshall be commonhighways.and forever free, aswell to the in-
habitantsof saidstateas to all other citizensof the United States,without
any tax, duty, impost, or toll ther.,for," docs not prevent the statefrom au-
thorizing the erection of a bridge acrossthe Wallamet river, at Portland,
howevermuchit mayimpedeandobstruc:tthenavigationthereof,nor !,las the
Pnited SUites circuit court any jurisdiction of a r,uit to enjoin the same.


