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noyances and pain; and that, in consequence of the non-action of
his bowels, epilepsy has set in, and his mind is giving way. Now,
on the face of it, it appears that he was hurt, and knew it; that he was
injured, and was conscious of it; and all that can be said is that
these representations, falsely and fraudulently made by the doctor,
were as to the extent of the injury which he had sustained. That
does not bring the case within the statute. There was nothing in
that to prevent the commencement of the action. All that can be
said is that the representations of the doctor misled him as to the ex-
tent of the injury he suffered, not as to the fact that he had a cause
of action, or had suffered injnries. Further, it is not alleged that
the defendant employed the doctor to make any such false statement.
It is true, it is charged that the doctor was a physician and surgeon
of the defendant; but it is also alleged that he was the confidential
physician of the plaintiff prior to the accident, and continued to so
act thereafter. Even if true. as it is alleged, that he "falsely and
fraudulently," and with all of the other adjectives that are commonly
applied, made these representations, yet nowhere is it stated that he
was employed or authorized by the defendant to make any such state-
ments, or that the company knew he had made them. Under these
circumstances, can it be said that the defendant, by any improper
act, prevented the commencement of the action?
I think the demurrer must be sustained; and, it being one of those

things which cannot be remedied, judgment will be entered for the de-
fendant.

WOODWARD v. GOULD.'

(Circuit Oourt, E. D. Missouri. March 24, 1886.-

1. AsSUMPSIT-PLEADING-PRESUMPTION AS TO WHETHER CONTRAOT SUED ON IB
ORAL OR WRITTEN.
Where, in a suit for breach of contract, the petition fails to state whether

the contract was oral or written, and no contract is filed, it will be presumed
to have been oral.

2. SAME-WHAT PETITION SHOULD STATE.
In a suit for breach of contract the petition should state clearly what was

to be done, agreed what has been done, and what has been omitted.

At Law. Suit for damages for breach of contract. Motion to
make petition more definite and certain.
The petition states, in substance, that on January 7,1882, the de-

fendant and plaintiff entered into an aR1'eement, whereby the latter
agreed to organize, and aid in the organization of, "a railroad com-
pany to construct and operate a railroad between the town of Pacific,
in this state, and the city of St. Louis," and to act as secretary of

1 Reported by Bellj. F. Rex, Esq., of the St. Louis bar.
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said companyfor a period of three years from its organization,at
a salary of $5,000 per annum; and that he also agreedto impart
"certain information of law and fact affecting the charterrights and
privileges of a certain railroad company,named in said undertak-
ing," of which he was possessed;that in �c�o�n�~�i�d�e�r�a�t�i�o�n of the prem-
ises the defendantagreedto advanceall moneywhich it should be
necessaryto expendin locatingsaidroad, andorganizingsaid com-
pany, and to allow plaintiff for his services45 per cent.of the capi-
tal stock of the companywhen organized,and not to use said in-
formationfor any purposeif the contractwerenot carriedout. The
petition further statesthat theplaintiff impartedsaidinformationas
he had agreedto, and in conformity with the agreementtook neces-
sarystepsto the organizationof said company,and performedlabor
and servicesnecessaryto the location of the proposedline of said
road,the expensesof whicb weredefrayedby defendant,andwasready
to perform his part of said agreement;but that the defendantre-
fused to carry out or performthe agreement,and haseversincere-
fused to carry it �o�~�t�, and in violation of said agreementhas made
useof saidinformation.

Krum rf Jonas,for plaintiff.
Thos.J. Portis and BennettPike, for defendant.

TREAT, J. As to the first and secondpoints, it sufficesthat if the
allegedcontractwaR in writing, not averred,and contract filed, the
statuteprovidesfor theresult. It must betakenfor grantedthat the
contractwasoral. The contract is not clearly statedas to the road
or enterprise,or what was doneor omitted to'be done. Motion sus-
tained.

TURNER V. SRACKMAN.1

(Oircuit Oourt, E. D. Mi8souri. March29,1886.)

1. DEPOSITIONS-DEDIMUS POTESTATEM-SECTION866, REV. ST.-STATE STAT-
UTES.

A "commonusage," within the meaningof section866, Rev. St., cannotbe
establishedby a statestatute.

2. SAME-DEPOSITIONSDE BENE ESSE.
A dedimuspotestatemwill not be grantedto take testimonywhich canbe

takenby depositionde bene68se.
3. SAME-DEPOSITION OF DEFENDANT.

Section866, Rev. St., does not authorizethe grantingof a dedimuspotestaá
temto take the depositionof a defendant,where the only object appearsto
beto ascertainwhathe will swearto beforeplacinghim on the witnessstand
in court, especiallywhereno answerhasbeenflIed. andthe answeris notyet
due.

1 Reportedby Benj. F. Rex, Esq.,of theSt. Louis bar.
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At Law. Motion for dedimus.
J. C. Normile, for plaintiff.
Z. G. 11:fitchell, for defendant.

BREWER, J., (orally.) In this case application was made for a
dedimusto take the testimony of a witness about to leave this juris-
diction, and also the testimony of the defendant. So far 8S the tes-
timony of the witness about to leave the jurisdiction is concerned,
that can be taken by deposition de bene �e�s�.�~�e�. As far as the testi-
mony of the defendant is concerned, the application comes within the
late decision of Ex parte Fisk, 113 U. S. 713, S. C. 5 Sup. Ct. Rep.
724, in which it is held that the deposition of a party cannot be taken
unless it comes within the exceptions named in the federal statutes.
Counsel cited to us an opinion by Judge MCCRARY, in which he inter-
prets the words "common usage" to mean the usage prevalent in the
state; but Judge MILLER in writing his opinion very emphatically
says "it is not according to common usage to call a party in advance
of the trial at law, and subject him to all the skill of the opposing
counsel to extract something which he may then use or not as suits
his purpose. This is a very special usage, dependent wholly upon
the New York statute." I do not think the showing made is suffi-
. cient to bring the case within the provision "that when it is necessary
to prevent a failure or delay of justice any courts of the United States
may grant a dedimus;" for while plaintiff alleges in his affidavit that
it is necessary to take the deposition of the defendant in order that
he may set out specific matters of account which should have been
kept on the defendant's books, and which have not been, Jet his,peti-
tion is accompanied by an exhibit in which is a full, itemized ac-
count, of some ten or a dozen pages, giving dollars and cents, pounds
and fractions thereof, etc. Evidently, this is an effort to see what
the defendant will testify to before he is put upon the witness stand
in presence of the jury.
The motion for dedimuswill be overruled.

Brother TREAT adds a suggestion which is very pertinent in this
case. The petition bas just been filed; no answer has been filed or
is due; and no one can tell in advance whether any testimony will
be needed. Non constat but that the defendant may admit all that
is claimed in the petition.
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DANZIG and others v. GUMERSELL and others.1

(Oircuit Oourt, E. D. Mi88ouri. March 31,1886.)
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1. COMPOSITION WITH CREDITOR-FAILURE TO COMPLY WITH TERMS.
Where,by thetermsof a compositionagreement,the creditorsagreet08C-

ceptnotesindorsedby a particularperson,and that persondies, they arenot
-boundto acceptany otherindorser.

2. SAME-EsTOPPEL.
Where,in sucha case,the debtorwrote to his creditors �n�o�t�i�f�y�i�n�~ themof

the death of the proposedindorser,and suggestingB. asa substitute,and
closed his letter as follows: "Shouldyou deemhis indorsementsufficiflnt,
pleaseadviseme promptly:" held, thata creditorwho did not signify his in-
tention until notesindorsedby B. hadbeenacceptedby the othercreditors,
wasnot boundto acceptsuchnotes,and,havingrefusedto do so,is at liberty
to sueon his oriAtinal causeof action..

At Law.
E. Cunningham, Jr., for plaintiffs.
George M. Stewart, for defendants.

BREWER, J., (orally.) In the case of Danzig and other8 against
Gumersell and others, an action on threenotes,the defenseis a com-
positionagreement,signedby the creditorsof Gumersell. The facts
are these: The defendants,merchantsin this city, becomingem-
barrassed,arrangementswere enteredinto for a compositionand a
dischargeupon giving notesto the amountof 50 per cent.; and an
agreementwas preparedand signed by substantiallyall, if not all,
the creditors,which agreementwas that the creditorswould takefive
notes,amountingto 50 per cent. of their debts,payablein 3, 6, 9,
12, and 15 months,indorfled by Turnbull & Gumersell,of Newark,
New Jersey. Plaintiffs signedthat compositionagreement.After it
was signed,I Gumersell,of the firm of Turnbull & Gumersell,died.
That was on the ninth of March. On the sameday a circular letter
was sent to all of the creditors, announcingthe fact of the death,
and proposingthat AlexanderTurnbull, who belongedto the firm of
Turnbull & Gumersell,shouldindorsein placeof Turnbull.& Gumer-
sell. After referring to some parties from whom information could
be obtained as to the financial responsibilityof Mr. Turnbull, the
letter closedwi th thesewords: "Should ,You deem his indorsement
sufficient, pleaseadvise me promptly." That letter was mailed to
all the creditorson the ninth of March. The plaintiffs madeno re-
ply. On the nineteenthor twentiethof March, noteswere prepared
and indorsedby AlexanderTurnbull for all of thedebts. They were
presentedto one and anotherof the creditors,and by them accepted.
They were presentedto the plaintiffs, and by them declined, and
thereafterthis action was broughton the original notesof Gumersell
& Bro.

I Reported�b�~�' Benj. F. Rex, Esq.,of theSt. Louis bar.


