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corner of the draw, causing various items of damage, for which this
libel was filed. The tug was about 70 feet long by 19 feet beam; the
float, 190 feet long by 34 feet beam. The bridge is 55 feet wide. The
whole span of the draw, which revolves on its center so as to open
two passages for vessels, is about 212 feet long; and when it is fully
open, each passage-way for vessels is 78t feet in the clear. The abut-
ment on the New York side is 134 feet long; that on the Westchester
side, 212 feet; making the whole length of the bridge 490 feet. The
whole width of the tug and tow was about 53 feet.
The libelant contends that the draw was not open by ·some 10 or

15 feet, and that that was the- cause of the collision; that he came
up the river in line with the east passage, and headed directly through
it; and that the float went within three or four feet of the Westchester
side. The respondents' witnesses allege that the draw was open
exactly true; that the tug and float came up ahtng the westerly or
New York side of the river, and appeared to be designing to· go
through the west passage of the draw; but that when near the bridge
they sheered to the eastward, attempting the east passage, and thus
threw the boats quartering upon the corner of the draw, rendering
the collision inevitable.
I am satisfied that the truth lies between these two accounts. It

would have been impossible for the tug, if heading for the western
passage, when within 250 or 300 feet of it, as the respondents' wit-
nesses allege, to have turned so cumbersome a float 134 feet to the
eastward, so as to enter the eastern passage at all. The tide was
running flood at the rate of some three miles an hour, and the boat,
though under a slow bell, must have had some considerable headway,
or she could not have been steered at all, nor have crossed from one
passage to the other. A disinterested witness, standing on the dock
about 700 feet below the bridge, testified that the tug and float seemed
to be about in mid-river, heading for the east passage. '1.'he east
passage, however, was from two-thirds to three-fourths of the distance
across the river; so that if this witness' statement is to be accepted,
the tug and float were not heading directly up river, but must have
been heading to the eastward, so as to reach and pass through the
eastern passage. To this extent the evidence of the respondents is
therefore partially corroborated, although the distance was much
greater than they state. The east passage was some 25 or 26 feet
wider than the tug and float. Had they been heading from below in a
straight line for the east passage, and gone, as the captain saJs he
did go, within three or four feet of the east abutment, they would have
cleared the other side by over 20 feet, and the corner of the draw
must have been nearly 25 feet less than fully open in order to have
struck the pilot-house,-a distance nearly double the distance esti-
mated by the libelant's witnesses.
From these considerations I am satisfied that the tug and float did

not approach the draw in line with the opening, as they might and
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should have done; but that they approachedit somewhatupon an
angle,andmustbeheld in fault for doingsowhennothingconstrained
them. Thetide thereflows about true,and theycould not havebeen
deflectedby currents.

On the part of those in chargeof the bridge, it is clear from the
evidencethat they had abundantnotice of the approachof the tug,
and abundanttime to give her all available space. The engineer
thinks that he had the draw openone or two minutesbefore the col-
lision. He saw shewas coming upon an angle, but madeno effort
to favor her passageby revolving the draw beyond the middle line,
as he testifies it was the practice to do when necessary. The open
draw extendedsome79 feet down the river. Therewere no guards
beneathof any kind to protectvesselsapproachingit, suchasexist
ill many cases. Reasonableconsiderationfor the safetyof vessels
going through such a passage,where the tide is so strong,would
seemto demandthat suchguardsshouldbe constructedcorrespond-
ing-with the openprojection. But, without determiningthat point
here, it seemsclear that whereno such guardsexist, and where the
tide is strong,and thevesselis seenapproachingupon an angle,and
likely to hit the edgeof the draw if it be not moved,ordinary care
demandsthat the draw be movedfurther in order to avoid accidents.
The evidenceshows that there was abundanttime to do this, and
that it might havebeendonewith the utmostease. Failure to per-
form this simple and customaryduty must be held contributoryneg-
ligenceon the partof the engineer. The modeof collision showsthat
had the draw been moveda few feet further the collision would not
have takenplace. Both parties,uponthe facts,mustbe held to have
contributedto the collision; and the libelant is thereforeentitled to
one-halfof his damagesand costs,provided the corporationrespond-
ent is answerablefor the neglectof the engineerto open the draw
further.

2. I deem it unnecessaryto considerhere the somewhatnice dis-
tinctions which havebeen made in the several casesdecidedin the
court of appealsin this stateas regardsthe liability of a city corpo-
ration for 'the negligentactsof the servantsemployedunder its difá
ferent headsof departmentsas constitutedby law. As respectsneg-
ligence by the employesof the departmentof public charities and
correction,of the fire department,and of the boardof education,it
hasbeenadjudgedthat the corporationis not liable. lI{(/xmilian v.
Mayor, etc., 62 N. Y. 160; Smithv. City of Rochester,76 N. Y. 506;
Ham v. Mayor, etc., 70 N. Y. 459. The first of thesecaseswas fol-
lowed by this court in the caseof Haight v. Mayor, etc.,24 Fed.Rep.
93. In the samecase,however,FOLGER, J., saya,page170:

"The duty of keeping in repair streets,bridgp-s, and other commonways
::>f passage.and sewers,and a liability for a neglect to perform that duty,
restsuponan expressor implied acceptancE'of the power,andan agreement
so to do. It is a duty with which the city is chargedfor its own corporate
benefit, to beperformed.by its own agents,as its own corporateact."
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The Harlem bridge was declaredby statuteto be a public high-
way, the careand custodyof which devolved by the act of 1857,c.
774, upon the countiesof New York andWestchester. By the laws
of 1871, c. 574, the custodyand control of the bridge passedto the
departmentof parks,oneof the departmentsof the respondents;and
when, in 1873, the south-eastportioo of Westchestercounty,includ-
ing the territory about the bridge, was annexedto the city of New
York, the exclusivecontrol of the bridgepassedto the departmentof
parks, in preciselythe samemanneras thatdepartmenthadthecare
and control of the streetsin the upper partsof the city, and in the
annexedterritory. In the recent caseof Ehr,qott v. Mayor, etc., 96
N. Y. 264, the corporationwas held answerablefor an injury to the
plaintiff through negligencein the careof the streetsin the annexed
district in chargeof the departmentof parks. The court say, (page
272:)

"It is the duty of the city to keepits streetsin repair, and .thatdutyastlJ
all the streetsin the annexedterritory is devolved upon the park comrriis-
sioners. It is a duty which they discharge,not fur themselves,not for the
public generally,but for thecity. Theduty is not takenawayfrolll the!Jity.
It is still bound to dischargetheduty, and the park commissionersarethe
agencythroughwhich it dischargesit."

Therecan beno distinctionin theobligationsof thecity lis respects
their care of the streets,and their careof the bridges that are de-
claredby statutea public highway. Thecourtof appeals,moreover,
in the caselast cited, cite with approvalthe caseof Richardsv. The
Mayor, 16 Jones& S. 315, where the city was heldanswerablefor an
injury happeningthrough a defect in a bridge which, like the pres-
ent, was underthe control of thedepartmentof parks. Thesecases
seemto me to be equivalent to an expressadjudicationby the state
courts that the corporationis liable for any negligencein the man-
agementof streetsor bridgesunderthe departmentof parks;and as
an adjudicationupon the relation of that departmentto the corpora-
tion under the state laws, it must be adoptedand followed by this
court.

The duty to take propercareof a bridgeincludestheduty to make
properprovision for the passageof vesselsthrough the draw. The
watersof the Harlem river arepublic navigablewatersof the United
States. In constructingthe bridge with a draw, and in undertaking
to openand managethe draw so asto allow vesselsto pass,the state
and the city have recognizedthe right of vesselsto passthrough
without any appeal to the nationalauthority to protect that right.
Peoplev. Saratoga,etc., R. Co., 15 Wend. 113, 134, 136; Escanaba
Co. v. Chicago, 107 U. S. 678,683; S. C. 2 Sup. Ct. Rep. 185; lv.filá
ler v. Mayor, etc., 109 U. S. 385, 393; S. O. 3 Sup. Ct. Rep. 228.
Having thus recognizedthe rights of commerce,and undertakentC,l
provide accommodationsfor the passageof vessels,the corporation
is boundthat thecustodiansof the bridgeshalluseordinarydiligence
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to avoid accidentsto vessels�~�o�i�n�g through the draw at customary
hours,and in the customarymanner,asone of the incidentsof the
care,management,andcontrolof the bridgeitself. It is responsible,
therefore,for the want of ordinarycareanddiligencein its servants,
and for the consequentdamage.

Both partiesbeing found in fault, the libelant is entitled to one.
half his damagesand costs,and an orderof referencemaybe taken
to computethe amount,if not agreedupon.

In re THE GARDEN CITY.!

(DiBtrrict Court, S. D. New York. April 10, 1886.)

ADMIRALTY - PRACTICE- COSTS-Frr,ING PETITION- LIMITATION OF LUBILITY
ACT-DELAT-STATE COURT SUITS-TERM FEES-WITNESSFEES.

Fifteenmonthsafter onesuit, and elevenmonthsaftera secondsuit, had
been�b�e�~�u�n in a statecourt againsttheownersof the ferry-boatGardenCity,
proceedIngsto limit liability were taken; andwhenthe caseswere readyfor
trial, andwitnesseswerepresent,further proceedingsin the statecourt were
stayed by injunction issuing from this court. The Garden City was held
chargeablewith negligenceby this court on the sameissueof fact joined in
thesuitsin the statecourt. On motionfor anorderdirectingthatclaimant's
costs,incurredin the statecourt suitsbeforethepetitionto limit liability was
filed, be allowedaspartof the damagesrecoverable,lMld that, aspetitioners.
after the commencementof the secondsuit in the statecourt, werelegally in
the samesituationaswhen they filed their petition nearlya yearafterwards.
they should equitably pay the chargesaccruingafter a reasonabletime to
file the petition, as incidentto the claimant'slossand injury, which had ac-
crued in the mean time, and'whichwould have beenavoided by the more
prompt filing of the petition. Claimant'sterm fees in the statecourt and
witnessfeeswerethereforeallowedagainstthe petitioners.

In Admiralty.
Shipman,Barlow, Laroque &; Choate,for petitioners.
Chas.N. JudsonandSamuelA. Skidmore,for claimants.

BROWN, J. The claimants,to whom damageswere allowed in the
aboveproceedings,haveapplied to the court for an order directing
that their costs,or a part of their costs,incurredin the suits in the
statecourt beforethe petition was filed, shall be allowed as part of
their damages. These expensesare asked for on account of the
long delay of the petitionersin filing their petition to limit liability,
during which thesecostsbecamechargeable.and upon the authority
of the following paragraphin the opinion of the supremecourt in
the caseof TheBenefactor,103 U. S. 245:

"Preciselywhentheownersof a ship in fault oughtto be regardedaspre-
cludedfrom instituting proceedingsfor a limitation of liability might be dif-
ficult to statein a categoricalmanner. Perhapstheycanneverbe precluded

1Reportedby EdwardG. Benedict,Esq.,of theNew York bar.


