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‘nized and adopted by that statute. Providence, etc., Co. v. Hill, ete.,
Co.,109 U. 8. 593; S.C. 38 Sup. Ct. Rep. 379, 617. In carrying ont
the law as thus developed, I do not feel at liberty to disregard any
clear intimations of the supreme court as respects the equitable con-
ditions which should attend its administration in particular cases.

The circumstances of the present case have considerable analogy
to that of The Bensfactor, as respects the equity of this application.
‘After the commencement of the second suit in the state court, the
petitioners were legally in the same situation that they were in when
they filed their petition nearly a year afterwards. Although there
‘were doubtless sufficient reasons fpr hesitating in their application,
nevertheless, having, after this considerable interval, made their
application, and had the benefit of it, it is but equitable that they
should pay those charges, fixed by statute, which had accrued in
the pending suits in the mean time. Those charges are expenses
which: the plaintiffs in those suits, the claimants here, have unques-
tionably incurred, as incident to their loss and injury, which would
have been avoided by the more prompt filing of the petition. It
does not appear that the petitioners were in a situation properly to
file their petition till after the commencement of the second suit.
For that reason, T allow against them the amount of five term fees
only, with witness fees; namely, $55 in each case.

Tae Harrewm.!

MuRrray v. TeE Harrem,
(Distriet Court, 8. D. New York. April 1, 1885.)

CARRIERS — CARRIER OF PASSENGERS—OVERLOADING STEAMERS—PENALTY—EX-
CURSION PERMIT—EVIDENCE.

While the penalties imposed by law for overcrowding steam-boats must be
adjudged without hesitation where the provisions designed for the security
of life are violated, the court ought to be satisfied that the violation is clearly
made out before finding the defendants liable. On the evidence in this case,
showing but asingle count, made at dusk, amid a rush of the passengers, un-
verified by any other evidence, and other circumstances making the excess
improbable, /eld, that the libelant had not satisfactorily proved thatthe Har-
lem had more passengers than were allowed under her excursion permit, and
the libel should therefore be dismissed. Held, also, that an excursion permit,
given by the proper inspectors, for an additional number of passengers, for
a period of 20 days, was not so clearly void on its face as to exclude the addi-
tional number from the lawful count.

In Admiiralty.
Henry G. Atwater, for libelant.
Scudder & Carter, (Geo. A. Black,) for respondents.

t Réported by Edward G. Benedict, Esq., of the New York bar,
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Broww, J. 1. The excursion permit is a sufficient protection to
the steamer against liability vp to the number allowed by the special
permit. It was not void upon its face; it was not fraudulently ob-
tained; it has never been set aside; and its validity is not one of
the issues. I think it was intended by the inspectors, as well as by
the owners, to cover just such trips as the Harlem was making. I
am not prepared to hold it such an excess of authority in the inspect-
ors, under the law, as to make it void upon its face. This serves as
a protection, therefore, for the trip from Newark to Bay Ridge, as the
‘number of passengers on that trip did not exceed that allowed by the
special permit.

2. Whether, upon the return trip, the number allowed, 850, was
exceeded, is a question very sharply litigated. I am entirely satis-
fied of the general integrity and competency of Mr. Kelly, who was
employed by the libelant to count the passengers. The libelant’s
casge rests entirely on the correctness of his count of the passengers, as
they were coming off the boat at Newark, on the nineteenth of July,
between 8 and 8.30 o’clock p. M. According to the almanac, the sun
set at 7.37, so that the count was made about three-quarters of an
hour after sunset, in the twilight. = The evidence is that the passen-
-gers went off with a rush, as they would naturally do at such a time.
Their tickets had been surrendered on coming aboard, and there was
nothing to check the hurry and confusion usual on a late exit. The
difficulty of counting with any accuracy under such circumstances is
manifest; and it was praclically conceded by Mr, Kelly himself in
stating that he could not count the passengers accurately, even as
they went on the boat at Bay Ridge, and he consequently gave it up
there. :

On the other hand, there is considerable force in the respondents’
evidence that the legal limit was not exceeded. It is the best evi-
dence that the respondents could possibly give in the absence of a
perfectly exact count. The three boats present at Bay Ridge seem
to have had sufficient capacity for all that could have been there
within a half hour of the Harlem’s leaving. They had perfect ar-
rangements for shutting off passengers when the boats were properly
loaded, and the practice was to give that order when the limit was
reached within 50. As there were plainly present full boat accom-
modations for all the passengers to be carried, there was no tempta-
tion, and no reason, for putting more than the number allowed on
any one boat. The superintendent was in the habit of counting
those who came aboard; and he testifies that in this case he did
count them, and shut them off, as usual, when within 50 of the num-
ber allowed, leaving behind some 25 or- 30 in the inclosure on the
pier.

While the penalties imposed by law must be adjudged without hes-
itation where the provisions designed for the security of life are vio-
lated, the eourf ought to be satisfied that the violation is clearly made




238 FEDERAL REPORTEF

out before finding the defendants liable. Under the circumstances
of this case, I do not feel sufficiently satisfied on this point to decree °
judgment for these heavy penalties. The difficulty of counting aceu-
rately in the twilight, on the final rush from the boat; the absence of
any verification of Mr. Kelly’s count by other persons who might
have been procured to count the passengers, either when they came
off or when they went on; the testimony of the defendants; and the
circumstances of the various boats at Bay Ridge about the time of
the Harlem’s return voyage,~—seem to me to cast so much doubt on
the accuracy of Mr. Kelly’s single, unverified count that I feel con-
strained to withhold judgment for the libelant; and therefore direct
the libel to be dismissed.

Tee CoruMBIA!

(District Court, D. Massachusetts. April 10, 1886.)

CoLLIsION—PILOT-BOAT BECALMED—STEAMER APPROACHING FROM ASTERN—
FAILURE TO SEASONABLY SHOW LIGHTED TORCH-—~NEGLECT TO STOP AND

REVERSE—HALF DaMAGES.

The pilot-boat 8. was run into by the steamer C. The latter’sspeed, at the
time of the collision, was eight knots; the former was becalmed. The line
of approach of the steamer was from astern, thereby shutting out the side
lights of the pilot-boat. The pilot-boat was seen “right ahead” when the
steamer was three or four lengths off. The steamer’'s helm was ordered
“hard a-port,” but no change was made in her speed. Held, that as the evi-
dence shows that the steamer could have been stopped in going twice her

. length, the order “hard a-port” was not sufficient; she should have been
- stopped, and her engines reversed. Held, that the flare-up light of the pilot-
boai, if shown at all, was not shown seasonably. To exempt herself from
fault, a lighted torch should have been seasonably exhibited over her stern.

C. T. Bonney, for libelant.
George Putnam, for claimant.

Newson, J. This case was a libel for collision by the owner of
the pilot-boat Sprite, of Boston, against the English steam-ship
Columbia. The collision oceurred in Massachusetts bay, 10 miles
east of Boston light, at 15 minutes after 12 o’clock, on the morning
of July 4, 1881. The Sprite was returning to Boston from a cruise
for vessels in the bay. She had her side lights set and burning, and
was lying becalmed on the port tack, her mainsail, foresail, and jib
set, heading nearly due west, with one man on deck as lookout and
keeper. Her master was belowin the cabin, and the rest of the men
were asleep. The night was fine and clear; lights could be seen at
a great distance. The Columbia was on a voyage from Liverpool to
Boston, and had taken a pilot. She was running at a speed of eight

1 Reported by Theodore M. Etting, Esq., of the Philadelphia bar,



