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EQUITY-PLEADING--PLEA-STRIKING OUT-SETTING DOWN FOR ARGUMENT.
A plea which alleges matters properly to be brought forwa"d by an answer

only is not a pleading recognized by the rules of practice, and will be stricken
from the files; but if the matters alleged are the proper subject of defense by
way of plea, then such pleading. although not good in snbstance, is an au-
thorized pleading, and all objections to it must be taken by setting it down
for argument.

In Equity.
W. H. L. Lee, for complainant.
Edward K. Jones, for defendants.

WAJJLACE, J. The plaintiff has moved to strike the defendants'
plea from the files, and alternatively to strike out certain parts of the
plea. The question which is really presented by such a motion is
not whether the plea is good in matter or substance, but whether
such a pleading can be interposed to the bill. A plea which alleges
matters properly to be brought forward by an answer only is not a
pleading recognized by the rules of practice, and will be stricken from
the files; but if the matters alleged are the proper subject of defense
by way of a plea, then such a pleading, although not good in sub-
stance, is an autborized pleading, and all objections to it must be
taken by setting it down for argument
The bill avers the existence of a cause of action which entitles the

plaintiff to an accounting, and also avers, by way of anticipating a de-
fense, that the defendants rely upon a release of the cause of action, the
existence of which the plaintiff does not admit, but which, if it does
exist, was procured by fraud and misrepresentation, the particulars of
which are set forth in detail. The defense of a release of the cause of
action which a plaintiff sets forth in his bill may always be brought
forward by plea. Ordinarily, such a defense constitutes a pure plea,
becauoe it rests upon matters dehors the bill. '£he plea in this case
is not of that character, because, to be good, it must negative some
of the averments of the bill. '1'he pleader has not negatived the aver-
ments setting forth that the release was procured by fraud, but con-
fines his plea to the other allegations of the bill, and answers to the
averments of fraud by denying the fraud. It is, of course, compe-
tent for a. defendant to plead to part of a bill, and answer to the res-
idue; and if his plea is maintained, it is a bar to the relief pro tanto
to which the plaintiff would otherwise be entitled; but he can gaiu
nothing by a plea to part of the bill, if his plea fails to meet other
allegations which, if true, would, notwithstanding the matters alleged
in the plea, entitle the plaintiff to all the relief sought.
It is stated in Story, Eq. Pl. § ,680, to be "now firmly established

that the plea itself, as well as answer. must contain the aver-
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ments negativing the facts and circumstances so set up in the bill in
avoidance of the bar or defen@e." Tested by this rule,the present
plea would seem to be bad. Assuming this to be so, however, the
plaintiff's remedy is not by motion to strike it from the files, but by
setting it down for argument.
The motion is denied.

FREUND v. YAEGER:lfAN.1

(Olreuit (Jourt, E. n. Mi8souri. March 25, 1886.)

1. ASSIGNMENTS-SECTION 354, REV. ST. Mo.-MORTGAGING ENTIRE AsSETS.
Petition for rehearing denied.

2. COURTS-CONSTRUCTION OF.
The only Missouri court which is an authoritative expounder of the state

statutes is the supreme court.

In Equity. .t'etition by the defendant for a rehearing.
For a report of the previous opinion in this case, see 26 Fed. Rep.

812.
A. Binswanger and E. Smith, for complainant.
Robert Goode, for defendant.

BREWER, J., (orally.) In against Yaegerman there is a pe-
tition for a rehearing. The case comes clearly within the line of the
cases heretofore decided in this court, commencing with lfarlin v.
Hausman, 14 Fed. Rep. 160, and ending with Clapp v. Nordmeyer, 25
Fed. Rep.71. In the course of the various opinions that I have had
occasion to express, I have stated fully my own views, and the reasons
why, in deference to the opinions of the other judges in this district,
including the presiding justice, I have made those decisions. In the
last, or next to the last, of those cases I stated that that would be the
rule of this COllrt until there had been an authoritative declaration
by the suprem'e court of the United States or the supreme court of
the state of Missouri to the contrary. Now there is presented a de-
cision of the Kansas City court of appeals which it is claimed enun·
ciates views diff\lrent from those announced heretofore, and in har-
mony with the opinions that I personally hold, and I am asked to
reverse the line of decisions here. That is not an authoritative ex-
"position of the law in Missouri. The St. Louis court of appeals may
rule one way and the Kansas City court of appeals another. There
is but the one authoritative expounder of the Missouri statutes in thill
state, and that is your supreme court. So the petition for the re-
hearing will be denied.

1Rep,)rted by Benj. F. Rex, Esq., of the St. T,ouls bar.


