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600 feet front by 1.500 feet long; and the same interest in all the lands that
may be located, or have been located, for the development of the above mines;
with such'machinery and improvements as are to be placed upon the same,-
all subject to the same proportion of expenses, which is to be paid out of the
development of the above property; all situated near the Grape Ville, in the
county of San Bernardino, state of California.

[Signed] "R. W. WATERMAN."

The other contract was of a similar character, but was signed by
G. L. Porter, who agreed therein to convey, on demand, to J. S.
Waterman three one-hundredths of the same mines. The other facts
are sufficiently stated in the opinion of the court.

SAWYER, J., (orally.) This case of Waterman against Waterman, is
a suit in equity to compel the specific performance of a contract to
convey portions of the silver mines described in the bill of complaint.
I have gone through this record very carefully. The testimony is
very voluminous, and the principal questions are questions of facts.
It would be unprofitable to enter into a long discussion of the evi-
dence, and I shall only announce my conclusions in the matter.
In my judgment the plaintiffs are entitled to a decree for the con-

veyance of the property, and for a reference to take an account of
the profits of the undivided portion of which a conveyance is sought.
1'he legal points made by the defendants are, briefly: first, insuffi-

ciency of consideration. The consideration in the written agree-
ment of conveyance mentioned is one dollar. If the parties agree to
sell for one dollar, I do not see that anybody has a right to complain.
On the face of the bill, and certainly upon the testimony, there is
nothing to justify a holding that the consideration, expressed or real,
was inadequate. If the alDount expressed is adequate for a deed of
conveyance, it certainly ought to be adequate to sustain a contract to
convey. Besides, it appears that that was not the real consideration
at all. Tbe failure to state the full consideration makes no differ-
ence. The parties 'took up a mining claim, had it partially pros-
pected, and, being impecunious, had no means to develop the mine
and procure machinery. They entered into an agreement by which
another party was to furnish the money, and they gave a contract to
convey apart of the property, and besides agreed to pay the money
back out of the first proceeds of the mine. The capitalist. J. S. Wa-
terman, advanced in all something over $26,000, and, in addition to
that, his brother, R. W. Waterman. who was one of the parties, re-
ceived a remission of all the indebtedness due from him to J. S.,
which was about $11,000; and that, with $3,500 to pay private in-
debtedness, was the real consideration for the contract. J. S. Water-
man did not choose to take a conveyance at the time, for the reason
that he did not wish to put himself in the position of a partner. This
was substantially, on his side, an option. For the development of
the mine, be was willing to furnish tbe funds and take that risk for
a sbare of the mine, in case it should prove valuable, but he was not
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willing to assume any indebtedness that a mining partnership might
incur. I think there is no insufficiency of consideration.
The next point is the uncertainty of the property conveyed, and

the hardship of performance. I do not think it is uncertain,-the
property being mines, well known by name, and necessarily de-
scribed in the records of the claims,-nor do I think it would be a
hardship to enforce the contract. 'fhe names and records furnish
the means of sufficient identification. There is no hardship a.bout
it. It would be a great hardship to the other party if it was not en.
forced. The party wh'o advanced the money, and who was entitled
to receive the conveyance, is the one who took all the risk. He had
everything to lose and nothing to gain, on the theory set up by the
defendant, while the other side, had everything to gain and nothing
to lose. The hardship would be directly the other way. It was com-
plainant's assignor's money that was invested, and it was his money
that secured the mines. If it turns out that the mines are valuable,
and that the conveyance would be valuable to him, the result is still
more valuable to defendants.
The next thing set up is want of mutuality. You might as well

say that there was a want of mutuality in a promissory note, and
that a payee could not recover because the other party could not be
compelled to take the money. If the obligors chose to give him this
option, and to receive the large consideration of $26,000, which was to
be paid back only out of the firl:lt products of the mine, besides a large
indebtedness which he was not to receive back at aH,-if they were
satisfied to give him this option, I do not think they can complain if
he should choose to accept the option when it turned out to his ad·
.vantage to do so, even if he was anxious to know the extent of his
liability, and to refuse to give authority to them, on the other side,
to run him into debt to an unlimited extent. I do not perceive why
he could not make the agreement with the consent of the other par·
ties, and why it should not bind the other parties when made. He
gave an ample consideration. Whatever effect this might have upon
the rights of creditors is outside of the present question. The defend·
ants agreed to it, and it was sufficient as to them.
Other defenses are pleaded which I do not think are sustained by

the evidence. One is that it was only given as security. Manifestly
it was not intended for any such purpose. If it was security, the
security would be no better with than without it, because the money
was to be paid' only out of the mine, in any event; and if the mine
did not produce the money, it would not be paid, and it would have
little value as security. Besides, be absolutely gave up an indebted·
ness not to be returned or secured. That claim as to security was
never made until set up in the answer. Even when the complainant
first wrote to defendants to demand a conveyance, they did not set up
security at all as a ground of defense. The ground relied on by the
brother of Waterman was that his brother only took it, so that, in case


