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proved at the hearing, by the testimony of musical experts of the
highest authority, that Jackson's accompaniment is nothing but an
ill-disguised imitation of the Tracy arrangement.
The conclusion is that the plaintiff has a valid copyright under our

law, and is entitled to an injunction to restrain the defendants from
infringing .it. So ordered.

WILLIMANTIO THREAD Co. and others v. CLARK THREAD Co.J

(Oircuit Oourt, D. New Jl!J7'sey. June 1, 1886,)

1. PATENTS FOR INVENTIONS-!NFRINGEMENTS-DAMAGES-PROFITS-REV. ST.
§ 4921.
Prior to the act of July 8, 1870, patentees were not authorized to recover in

a single suit both profits and damages, but had their election to treat the in-
fringer as a trustee, and by bill in equity recover the profits made by him, or
to sue at law for the damages sustained, without reference to the question
whether the infringer had gained or lost by his infringemeut. Section 4921,
Rev. St., authorizes courts of equity, in suits for infringement, to award.
in addition to the profits to be accounted for by the defendant, the damages
the complainant has �s�u�s�t�a�i�~�e�d�.

2. SAME-DAMAGES-PROFITS, WHEN MEASURE OF.
"Gains and profits are still the proper measure of damages in equity suits.

except in cases where the injury sustained by the infringement is plainly
greater than the aggregate of what was made by the respondent, in which
event the provision is that the complainant shan be entitled to recover, in
addition to the profits to be accounted for by the respondent, the damages he
has sustained thereby." Birdsall v. Ooolidge,93 U. B. 69.

8. BAME-LICENSE FEE-ApPORTIONMENT.
Where an established license fee for the use of a patent containing six

claims was shown, and the defendant had infringed only two of the six
claims, held, that it was the duty of the master to ascertain the relative value
of the different claims, as nearly as the nature and circumstances of the case
allowed, and to charge the defendant, for the use of the claims infringed,
such proportion of the whole license fee as the testimony revealed they were
relatively worth in their contribution to the efficiency of the machine.

4. SAME-BURDEN OF PROOF.
Where complainant seeks to recover damages on the basis of an established

royalty for the use of several claims, only a part of which have been in-
frmged, the burden of proof is upon him to show the relative value of the
claims which have been infringed.

II. Sum-RELATIVE VALUE OF CLAIMS.
Where the claims not infringed are merely structural, and compr'ehended

within those infringed, no apportionment of the license fee is proper.

On Exceptions to Master's Report.
LivingstonGifford and EdmundWetmore,for exceptions.
Wm. C. Witter and B. F. Thurston,for complainants.

NIXON, J. .An interlocutory decree was entered in this case on May
30, 1879, sustaining the validity of the letters patent No. 26,415,
granted to Hezekiah Conant; holding that the defendant, the Clark
Thread Company, had infringed the first and third claims, and ra-
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ferring the causeto S. D. Oliphant,Esq.,asmaster,to take and re-
port to the court an accountof theáprofitsreceivedby the defendant,
as well as of the damagessustainedby the complainants. On the
twenty-seventhof October,1884, the master filed his report, stat-
ing that 33,837,282dozensof spools had been wound by the de-
fendantcorporationupon machineslike the complainants'Exhibits
5 and 6, betweenDecember24, 1869,and July 2, 1879; that the es-
tablishedlicense or royalty was one-halfof one cent. per dozenfor
eachand everydozenspools containing 200 yards each,and in the
sameproportionfor spoolscontainingmore than 200 yards; that at
the rateof said licensethe aggregateamountof damagesfor winding
33,837,282dozEY! spools was $169,186.41;that 6 per cent. of said
sum, to-wit, $10,151.19,shouldbe deductedfor the relativevalue of
thesixth claim of the complainants'patent,which claim was not used
by the defendant,leavingdue to the complainantsfor their damages
the su.mof $159,035.22. To this reportthedefendanthasfiled seven
exceptions,and the caseis againbeforeme on theseexceptions.

From the testimonytaken on the acconntingit appears,on the
admissionof the defendant,that 33,837,282dozenspoolsof thread,
of 200 vards each,have been wound on machineswhich the court
held �i�n�f�~�i�n�g�e�d the first andthird claims of the complainants'patent.
Therewas also the sworn denial of the witnessesof defendantthat
they were awareof any profits to havebeenrealized from the useof
the Conantinvention,alleging that the profit, saving,gain,or advan.
tagederivedfrom suchusewas chiefly, if not entirely, due to the in-
ventionsmadeby William Neild andMr. Clark. If this statementof
the defendantbe acceptedas true, the furtherconsiderationof profits
must be dismissed,and the only matterleft to be inquired into is the
amount of damageswhich the complainantshave sustainedby the
useof the Conantinvention.

Before the act of July 8, 1870,patenteeswere not authorized,in
a single suit, to recover both profits and damages. They had their
election,either to treat the infringer as their trustee,andto file a bill
in equity to recoverthe profits which the infringer had made by the
unlawful useof the patentedinvention, or to sueat law for the dil-m.
ageswhich they had sustained,without referenceor regard to the
questionwhetherthe wrong-doerhad gainedor lost by its use; the
measureof damagesbeing not what the defendanthad gained,but
what the plaintiff had lost. But underthe fifty-fifth sectionof thatá
act, (section4921, of Rev. St.,) courts of equity, on a decreefor an
infringement, may award to the complainant,"in addition to the
profits to be accountedfor by the defendant,the damagesthe com-
plainant has sustainedthereby." The rule in such cases is thus
statedby the supremecourt, in Birdsall v. Coolidge,93 U. S. 69:

"Gainsand profits arestill the propermeasureof damagein equity suits,
except in caseswhere the injury sustainedby the infringement is plainly
greaterthan the aggregateof what was made by the respondent,in which
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event the provisionis that the complainantshall be entitled to recover,in
addition to the profits to beaccountedfor by the respondent,thedamageshe
hassustainedthereby."

What damages,then, have the complainantsshown? On the ac-
countingit wasclearlyprovedthat the principal threadmanufactur-
!rs of the country had takenout licensesunderthe Conant patent,
for the royalty reservedof one-halfcent for everydozenspoolsof 200
yardseach. Thatwastheuniform licensefeeestablishedin all cases.
The masterhasassumed,in the absenceof proof of profits, that suclt
licensefee is the criterion and true measureof damagesto the com-
plainants. The defendantdoesnot seriouslycontrovertthe rule, but
insiststhat the licensefee gaveto the licenseesthe right to usethe
whole six claims of the patent; that the defendantin fact only used
two, to-wit, the first and third; and thata rebateor reductionshould
be madefor the non-userof the remainingfour claims. How much
suchrebateshouldbe, is the perplexingquestion.

It was the duty of the masterto ascertainthe relativevalueof the
differentclaims,asnearlyasthe natureandcircumstancesof thecase
allowed,and to chargethedefendant,for the useof the first and third
claims, suchproportionof the whole licensefee as the testimonyre-
vealedtheywere relativelyworth in their contributionto theefficiency
of thewhole machine. The burdenof proof was upon the complain-
ants,who acceptedit, andofferedevidencebeforethe masterdesigned
and tendingto showthat the first andthird claimsembracedthevital
mechanismof the invention; that thesecond,fourth, andfifth claims
weremerelystructural,indicating only certain specific forms within
which the invention could be worked; and that the sixth claim re-
lated to the organizationof instrumentalitieswhich enabledthe ma-
chineto stopin casethe thread-windingon thespool becamebroken,
andworkedindependentlyof the otherclaims,andwas to be credited
with suchproportionof thelicensefee as its contributionto thevalue
of the whole mechanismof the invention wasprovedto be worth.

The master,in consideringthe testimonytakenon tha accounting,
adoptedthe licensefee for the whole machineas the fair measureof
damages,followed what seemedto be the decision of the supreme
court iIi affirming the court of claimsin the caseof McKeeverv. U.
S., 14 Ct. Cl. �3�~�8�, and recognizedthat he must makereasonablede-
ductionsfor the relativevalueof theunusedclaims. He hasreported
that the second,fourth, and fifth claims were in fact only structural,
andwerecomprehendedwithin themodeof operationof thefirst claim,
and that they should be regardedonly as indicationsof particular
methodsfor carryingout the invention; and that,on the otherhand,
the sixth claim, which acted independentlyof the first, should be
creditedwith 6 per cent. of the whole amountthat would havebeen
dueandreceivableif licensefeeshad beenregularly paid at the rate
of one-half of onecent per dozenfor everydozenspoolscontaining
200 yardseach.
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Without takingup the considerationof the exceptionsseriatim,it is
only necessaryto observethat I have examinedthe evidencein the
accountingrecordwith care; that the wide discrepancyof views of
the learnedcounselarisesfrom the different theories insistedupon
by them on which the mastershould have proceeded;and that, so
far as I find any rule for estimatingthe damagesin sucha case,I
think the masterhas followed the one suggested orapprovedof by
the supremecoud in the above-quotedcase.

The result thereforeis that the ex.ceptionsto the report must be
overruled; and it is so ordered.

THE ELLEN MCGoVERN.

(DiafJr';ct Oowrt, B. n. New York. June4, 1886.)

1. TOWAGE-GROUNDING-NEGLIGENOE-BuRDEN OF PROOF.
Whereoneof a largenumberof boatsin a tow is injured by striking some

obstructionon a trip over a common and safe route, the burden is upon the
tug to give somerationalexplanationof the injury or a consistentaccountof
the trip thatmay satisfythe court that therewasno lack of duecarein nav-
igation.

2. SAME-CASE STATED-RoBBINS REEF-EvIDENCE-CREDIBILITY OF-TIDES.
The E. MeG. wasthe port-boatin the hawsertier of a fleet of 20 boatsin

tow of the Y. A. from Amboy to New York. Before reaching Governor's
islandthe strongebb-tidecompelledthe fleet to put in to the seafenceat Red
Hook. Shortly afterwardsthe E. MeG. was found leaking, supposedby the
masterto be causedby bumpingagainst the seafence. This claim was re-
jectedby the owners of the ttlg. A month afterwards,on raising the boat,
a diagonalcut was found acrossher bottom, with someholesthrough, indi-
catingcontactwith someobstructionas the causeof the leak. On the trial
the libelant'swife, who lived on the boat, testified that when passingRob-
bins reefbetween1 and 2 A. M., andvery near the light, shefelt a jar and
subsequentroll that startledherand took her on deck. Shedid not mention
the circumstancetill the cut was discovered. Held, notwithstandingthe
discreditarising from her silence in the mean time, as the tug offered no
otherexplanationof the injury, and the accountsgiven by her captainand
pilot as regardsherpassagefrom RobbinsReef light to the seafence and
as to the tidesandcurrentswere irreconcilable,and the wife's testimonybe-
ing in accordwith the pilot's, heraccountshouldbe creditedasthe only ra-
tional explanationof the injury; andthe tug washeld liable.

In Admiralty.
EdwinG. Davis, for libelants.
Biddle ÇWard, for respondents.

BROWN, J. This libel was filed to recoverfor the damagesdone to
the libelants'canal-boat,while shewasin tow of thetug YoungAmer-
ica, causedby running upon some obstruction during a trip from
SouthAmboy to New York. The tug, with her tow of some20 boats,
meeting with a strong ebb-tide when opposite Red Hook, went in
to the seafencenearthat point, and reachedthere between4- and 5


