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ing that issue. It avers that the defendant, prior to the late prohib-
itory legislation, erected the building, and established the plant in
question, for the express purpose of being used for the sale of bever-
ages such as the law at that time authorized and permitted; that said
premises were erected and fitted up, at great expense, and adapted to
said particular use; and, further, that before the enactment of said
law the defendant, with a view to the use hereinbefore described, pur-
chased said property at a cost of $13,000, to be used by him in a bus-
iness at that time authorized by the law of said state. It is apparent
that the pleader studiously avoids stating the particular use for which
the building was erected, and the kind of plant established before the
prohibitory legislation. If it was for the manufacture and sale of such
intoxicants as wine and beer, the use was lawful, and the property
used just as rightful, in a legal sense, as any other kind of property;
but if it was for the manufacture and sale of whisky, brandy, and the
like, then the use was unlawful, and the plant not within the protec-
tion of the law as it existed at that time. It will not do for the pleader
to make himself the judge as to whether the use to which the prop-
erty was applied before the prohibitory legislation was lawful or un-
lawful, prohibited or not prohibited, by the evasive allegation that it
was “erected and fitted up for the purpose of selling beverages at that
time authorized and permitted by law.” That is an allegation of
matter of law, not matter of fact.

The facts of jurisdietion must be stated in order that the court
may judge whether or not the property was erected and fitted up for
a then lawful purpose. If the pleader had stated the fact to be that
prior to the prohibitory legislation the property had been bought or
erected, and fitted with proper machinery, for the manufacture of
wine or beer, the court might say that the plant was established for
a lawful purpose, and that the attempt to deprive the owner of the
use of it for that purpose by reirospective law raised a federal ques-
tion, within the guiding rule laid down in the case of State v. Wal-
ruff. But, on the contrary, if the averment was that the erection and
plant were for the purpose of making and vending of such intoxi-
cants as brandy and whisky, the court would be compelled to pro-
nounce a wholly different judgment.

Upon the case as it stands, the averments in the record are insuf-
ficient to give this court jurisdietion, and the motion to remand must
be sustained.
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‘Whether the law of Iowa prohibiting the sale of intoxicating liquor is in

violation of the constitution of the United States, and therefore involving a

guestion of which the federal courts have jurisdiction, is involved in so much

oubt that the federal courts will not assume jurisdiction, but will remand

}he c(;mse to the state courts, since no material rights will thereby be af-
ected.
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Love, J. These cases are here by transfer from the circuit court
of Towa for Muscatine county. The plaintiffs move to remand. They
are petitions in equity under the Iowa prohibition law. The pur-
pose of the bill in each of them is to enjoin the defendant from con-
tinuing the business of vending intoxicating liquors, and to declare
the saloon in which the business is earried on, with its fixtures,
furniture, ete., a nuisance, and to deal with it as such under the law.
These cases have been removed to this court upon the ground that
they involve a federal question which gives this court jurisdiction.
The contention of the defendants is that if these proceedings- shall
prevail againsf them they will be deprived of their property, and
certain other rights, without due process of law, in violation of the
constitution of the United States.

I have considered these cases with great attention, and the con-
clusion which I have reached is that the motions to remand involve
questions of difficulty and doubt as to the jurisdiction of this court.
It is the constant practice of this court to remand causes brought here
from the state courts in cases of doubtful jurisdiction. The reason
of this praetice is obvious and conclusive. In the first place, the
jurisdiction of the state court is unquestionable. It is, at least, con-
current with this court. But the jurisdiction of this court depends
upon special facts, and it is in the present case, to say the least,
doubtful. It is the safer and wiser course to send a cause for trial
to a court of unquestionable jurisdiction, rather than retain it here,
- and go through all the forms of trial, when the jurisdiction is doubt-
ful.

Again, if we sustain the motion to remand, exceptions can be taken
at once fo the order, and, because that order is a final adjudication
here, a writ of error to the judgment of this court can be taken to the
supreme court of the United States, and disposed of in that court



