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CRAIG and another, Partners, etc., v. McARTHUR and another,
Partners, etc.

(Oircuit Oourt, D. Minne8oia.. July, 1886.)

CoNTRACT-RAILROAD BRIDGE-DAMAGES.
No question of law appears to have been raised in this case. The damages

sought by the defendants in their counter-claimwere rejected as being too re-
mote, and judgment rendered fot' the balance founrl rlne nll\intiffs on their
contract.

Action to recover the contract price on an agreement to furnish
atone for mason work.
Suit on contracts. Jury waived.

. Gordon E. Oole and Lewill .t Le8lie, for plaintiffs.
Bigelow, Flandrau €X Squire8,for defendants.

NELSON, J. On February 1, 1884, a contract was entered into be-
tween the plaintiffs and defendants, by which it was agreed that the
plainti.ffs should furnish all the impost and arch stones for the build·
ing of a viaduct over the St. Paul & Duluth Railroad, on Seventh
street, in the city of St. Paul, at the price of $8.50 per cubic yard.
dressed, and delivered F. O. B. at Mankato, Minnesota. "F. O. B."
means "free on board cars."
This contract is evidenced by the following letters:

"MANKATO, MINN., February 1, 1884.
"McArthur Bros., St. Paul. Minn.-GENTLEMEN: We offer to furnish you

the impost and arch stones for the viaduct over the St. Paul & Duluth R. B..,
on Seventh street, in St. Paul, at eight dollars and fifty cents per cubic yard,
dressed, and delivered F. O. B.at Mankato. Minn. We also offer to furnish
the balance of the masonry required inyour contract with the city of-St. Paul
for the improvement of Seventh street (except coping, curbing, and guttero
ing) at five dollars per cubic yard, dressed. or at two dollars and fifty cents
per cubic yard, undressed, F. O. B. in Mankato. Minnesota.

"W. B. CRAIG & Co."
"ST. PAUL, MINN., February 1, 1884.

..W. B. Oraig & 00., Manlwfo. Minn.-GENTLEMEN: In answer to your
letter of this day, we accept your proposition of eight dollars and fifty cents
per cubic yard for the impost and arch stones for the viaduct over the St. PaUl
&, Duluth R. R., in St. Paul, dressed, and F. O. B. in Mankato. As to your
offer for the stone for the balance of the masonry for the Seventh-street im-
provement, we will answer at an early day. and we hope circumstances will
be such that we can accept the same.

"Very truly, McARTHUR BROS."

The plaintiffs' offer of February 1, 1884, contained two independ-
.ent propositions: one to furnish impost and arch stones, and the
.other to furnish stone for balance of masonry. The first was ac-
cepted, and on July 5, 1884, was modified, with consent of parties,
by the following letter:
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"MANKATO, MINN., July 5, 1884.
"Mess1's.McArthur Bros., Contractors1'01' the Improvementof Seventh

Streetin andj'o1' the City ofSt. Underour agreement
to furnish you the impostandarchstoneS'for the viaduct over the St. Paul
& Duluth R. H. embracedin your contract for the improvementof Seventh
street,we havegottenout, and haveshippedyou, the greaterpart of about
forty impoststones. Thesewere dressedto 'lie on edge'with the assent,
as we supposed,of the city engineer,but they have been rejected by him.
andwe find it would be difficult and tediousto getthe impoststoneof dimen-
sionsrequired on naturalbeds, We thereforeproposethe following modi-
fication of Ollr agreementto furnish said impostandarchstones,viz.: 'I'lJat
partof the impost stonesbelow the springingline of the smallerarch to be
reducedfrom eighteeninches,as now required,to twelve inches,and that
part of the same below springing line of large arch to be reducedto ten
inches;yOll to pay us two hundreddollars towards cost of dressingthe re-
jectedimpoststones. Thoseof them sentyou, or which may be sent,to be
usedaspart of stonefor other maSonrywhich we are furnishingyou. In
considerationof the foregoingconditionsbeingacceptedby you,we will get
out,dress,andloadon carsfor you,at Mankato,within seventeendays,all the-
impost requiredfor said viaduct,and the arch-stonespromptly there-
after, as requiredfor the work; saidstonesto be got out and dressedto lie
on naturalbeds,and in accordancewith specificationsfor said work, andas.
directedby said city engineer W. B. CRAIG & CO."

" W. B. 01'aig J[' Co.: The city engineerhavingagreedto the changein di-
mensionsasproposedby you, we accepttheforegoingpropositionof yours.

"McAHTHUR BIWS."

On May 10th, the offer to furnish the balanceof the stonein letter
of February1, 1884, not being accepted,plaintiffs and defendants
enteredinto the following contractby letters:

"MANKATO, MINN., May 10.1S84.
..Messrs. Mc.Arthu,r Bros., Oon's Se-oenth-streetImprovement,St. Paul,

Minn.-SIRS: We will furnish you the stonesuitablefor following mason
work underyour contractwith city of St. Paul,aspertheir specifications,un-
cut, free> on boardcars,in Mankato.at following prices,viz.: Stonefor cell-
tel' pier St. Paul & Duluth viaduct; stonefor spandrelor parapetwalls St.
Paul & Duluth viaduct; stonefur spandreland backing St. Paul & Dulutb
viaduct; stOlle for abutmentsat eastend of bridge,Trout Brook valley; stone
for Brook-st. wall. We wil! furnish sixty-six and two-thirds (66 2-3) per
cent.of above-mentionedstoneat two dollarspercubicyard,and thirty-three
andone-third pel' cent. free of chargeto you, theconsiderationfor the thirty-
tlJree and one-third per cent. being included in price for the sixty-six and
two-thirdl.l percent. And any or all stonewhich you desireto cut beforebe-
ing shippedwe wiII deposit in a suitable placefor cutting. and,after they
havebeencut, we will load them oncarswithout extracost to you. Wewill
furnish the abovestonepromptly, asrequiredby you.

"Yours, very resp'y, 'V. B. CRAIG & CO."
"We acceptthe foregoingproposition. McARTHUR BROS."

Betweenthe time of the acceptanceof the proposition to furnish
impost andarch stonesand the letter of May 10, 1884, somecorre-
spondenceand conversationwas had betweenthe partieswith refer-
ence to furnishing all the stonerequired,in which the plaintiff ob-
jected to furnish the impost and arch stonesunlesshe securedthe,
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contractto furnish all stonerequired. In my opinion the minds of
the partiesmet February1, 1884,relative to furnishing the arch and
impost stones,and that contractwas a completeand existing one.
It was subsequentlymodified by consentof parties. Seeletter and
acceptancedatedJuly 5, 1884, supra.

'rhe defendantsappointedRussellagentand inspectorto examine
and checkstone furnished. The plaintiff delivered,nnder the first
contract,1,262yards,measuredbeforedressing,accordingto his in-
terpretationof the contract; but the defendantscontend that the
measurementshould be made after dressing,and that, accordingto
snchmeasurement,only 1,073yardswere delivered.

1 think the defendantsare right in their construction. The im-
post and arch stoneswere to bedelivereddressed,free on boardcars,
at $8.50. The value of this amount of stone is $9,120.50. The
amountof stonedeliveredunder the.contractof May 10, 1884,meas-
ured 1,192yards,which had beendressedby defend!tnts,and 554.22
yardsbacking; making, in all, 1,757yards. To this must be added
the wasteupon the 1,192yardscut by the defendants,which, figured
at 10 per cent.,brings the amount of stonedelivered undercontract
to 1,875yards. At $2 per yard for two-thirds of this amount,the
valueis $2,500; making thevalue of stonedelivered under the two
contracts$11,620.50. The plaintiffs claimin additionextrawork and
use of plaintiffs' machinery,by requestof defendantsor theiragent,
$298for turning stone,deliveredunder contractof May 10th; $200
for "tone delivered previous to modified contractof July 5, 1884;
and $114.80for back-dressingsome of the ring stonesnot in the
specifications;and $46.50 for bridge stonesand nosing furnished,
which in the specificationswere statedas granite,and not the stone
to be furnished, I think, under the contract of February1, 1884;
also $87.50 for work in drilling, doneat requestof defendants'fore-
manandagent.

Theseclaims are allowed, but someothersset forth in the plead-
ingsaredisallowed; beingstonecontractedto be furnishedunder the
contractsaccordingto plansand specificationsfor the work, includ.
ing coping.

The defendantsin theiranswersetup severalcounter-claims,viz.,
damagesfor failure to deliver on time agreedon, and for stonenot
accordingto contract. I rejectall of them.

The damagesas provenare too remote.
The defendantshave paid on account$12,076.16,which leavesa

balanceof $291.14due plaintiffs, for which amount judgmentis or-
dered,with interestfrom December6, 1884.

v.27F.no.14-58
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HENRY BILL PUBLISHING CO. v. SMYTHB.

(Circuit Court, S. D. Ohio, July 3, 1886)

1. COPYRIGHT-MoNOPOLY OF SALE-INFRINGEMENT BY OTHER DEALERS.
If the owner of the copyrightwishes to sell the publishedwork directly

andonly to individual subscribers,the statuteprotectshim from interference
by other dealerswho offer surreptitiouslyobtainedcopies of the genuine
work without his consent,unlesstherebe somethingin the circumstancesof
the particularcaseto estophim from relying on the privilegesof his monop-
oly.

2. SAME-SALE BY SUBSCRIPTION-BREACH OF TRUST BY AGENT-FRAUDU'
LENTLY SOLD COPIES OF THE GENUINE WORK-NOTICE.

The defendantprocuredgenuinely printed copies of Blaine's "Twenty
Yearsof Congress,"the copyright of which belongedto the plaintiff, who
sold the work only by subscriptionto single buyers,from a dealerwho had
obtainedthem by purchaseof an agentof the plaintiff to whom theyhad
beensentfor deliveryto suchsubscribers,but without the knowledgeorcon-
sentof plaintiff andagainstits instructionsto the agent,and in violation of
his agreementwith the plaintiff not to disobeyits instructionsin that respect
andof his bondto thateffect,of which fraudulentconductthedefendanthad
no notice; but he abstainedfrom makingany inquiry into the circumstances
of the dealer'spossessionand right to sell, well knowing that the plaintiff
owned the copyright and refusedto sell otherwise than by subscription.
Held. thathe would be enjoinedfrom selling thesecopies.andto accountfor
the profits; that theabove-statedcircumstancesrequiredthat he shouldhave
madeinquiry, andthat the failure to make such inquiry was equivalentto
noticeof the facts; butthat the court had no powerto enjoin the defendant
from future dealingin the work without theconsentof the plaintiff, or from
any future interferencewith the tradeof plaintiff's agent in the city where
defendantresided.

3. SAME-UONDITIONAL SALES.
If the ownerof the copyrightundertake,by contract,to attachconditions

of restrictionto his sale of copiesof the work, as, if he sells to canvassers
uponagreementthat they shall sell only by subscription,he mustrely solely
on the ordinaryremediesfor a breachof that agreement,and it is not within
the protectionof the copyrightact. But it is otherwiseif hesell the copies
directly to subscribersthroughagentshavingno ownershipof thecopiessold,
as in this case. The incidentalprotectionof the statutebelongsonly to the
ownerof the copyrightor somepartof it, andcannotbe transferredby him
to mereownersof thecopieshavingno interestin theownershipof thecopy-
right.

In Equity.
The plaintiff is the owner of the copyright of a book, written by

JamesG. Blaine, called "Twenty Yearsof Congress,"and sold it by
subscriptiononly, to individual buyers of single copies. The book
had neverbeenotherwiseplacedupon the marketby the plaintiff, or
with its consent. It employed agentsto solicit subscriptionsand
deliver the copiesordered,assigningto eacha certainterritory. An
agentsO employedin New York, to whom plaintiff hadsenta number
of copiesfor deliveryto certainsubscribersprocuredby him, flold the
copiesto a bookádealer,in Troy, contraryto plaintiff's instructions,
andin violation of an expressagreementand bis bond that he would
not sell or deliver in anyother modethan that directedby the plain-
tiff, applying the moneyto his own use. It doesnot appearwhether
the Troy dealerwas awareof this breachof trust or a party to it by


