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from hEir husband be adjudged void, the land sold, and out of the
proceeds the alimony first paid; then that, out of the fractional in-
terest in the remainder belonging to Charles W. Chapman as one of
the heirs of her husband, she be paid $10,000 damages, which she
alleges she has sustained by reason of the non-payment of this ali-
mony, and that the balance be distributed among the other heirs of
her husband. She further says that she obtained her divorce from
her husband on the ground of his fault, and that she is entitled,
therefore, under the Kansas statute, to one·half interest in the land,
which she prays may be set over to her. All these things are grouped
together in one petition. .
So far as the complaint for damages against Charles W. Chapman

is concerned, it does not seem to me that she states any cause of ac-
tion at all; and so far as the balance of the case is concerned, in it
the other heirs are interested. The mere fact that she could have
maintained an action against Charles W. Chapman alone does not
necessarily determine the question of a separable controversy. If
there was an action of tort,-an assault and battery committed by
two defendants,-she could maintain an action against either one
separately; but if she joins the two, there is but'a single controversy.
There is not a separable controversy between her and each defend.
ant. So, here, if this conveyance was made in trust, as she says, the
heirs of her husband-the grantor of that trust-are interested in the
land after the trust has been performed, and interested against her
claim to inherit one-half, as well as to subject the land to the pay-
ment of the alimony. This is the character of' her averment: that
they are interested as the heirs of her husband. She has but one
claim in this respect against them all. Whether, ail a matter of
fact, they are interested,-whether the deed was made in trust or in
fraud,-cannot be determined until the testimony is presented. But
upon the face of the papers there is no separable controversy between
him and her, and therefore a motion to remand must be sustained.

GRINNELL, State's Atty., etc., ex 'l'el. CHICAGO HOSPITAL FOR WOMEN
AND CHILDREN V. JOHNSON and others.1
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1. REMOVAL OF CAUSE FRO),{ STATE COURT-SUIT BY STATE IS NOT REMOVABLE.
A chancery suit, institnted in a state court by the state's attorney, in the

name of the people of the state, for the purpose of preserving a fund alleged
to be held in trust for a charitable use, and for the purpose of having a bene-
ficiary designated to receive such fund, is a suit by the state in its own court,
and hence is not removable. under any existing law, from a state court to a
federal court.

lEdited by Rnssell H. Curtis. Esq., of the Chicago bar.
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9. B.um-ALL ON A BIDE MUST BE ENTITLED TO REMOVAL.
A suit in a statecourtagainstcitizensof anotherstate,anda citizenof the

statein which thesuit is instituted,wherethe latteris a necessaryparty,11
not removableto a federalcourt by thecitizensof the sisterstate.

Motion to Remandto StateCourt¥.
Rosenthallt Pence, for complainant.
Williams It Thompson, for defendants.

BLODGETT, J. This caseis now before the court on a motion
to remandit to the circuit court of Cook county, from whenceit wasá
removedby two of the defendants. The suit is a proceedingby an
information filed upon'the chancerysideof the court by the state's
attorneyof Cook county, in the name of the peopleof the stateof
Illinois, charging that Julia Rose Newberry,late of the city of Chi.
cago,died testatein April, 1876,seizedof realand personalproperty
worth $117,000or over, and without issue,or descendantsof issue;
and that by her last will and testament'said Julia Rose devised
all her property,both real andpersonal,to her mother,Julia ButleJ!
Newberry,uponthe expresscondition that, by a will to be madebeá
fore receiving such bequest,the mothershould bequeathall of said
estatewhich shouldremainundisposedof or unspentat the time of
the mother'sdeath to suchcharitableinstitution for women in the
city of Chicagoasshe,the mother,should select; that the estateof
saidJulia Rosecameinto the handsof her mother,and that in De.
cemberlast the mother died; that at the time of the death of the
motherthe whole of the estateso receivedfrom said Julia Rosereo
mainedundisposedof andunspent;but that the mothernevermade
a will directingwhat charitableinstitution for women in the city of
Chicagoshouldreceivethe estateof said Julia so remainingin her
hands. It is further chargedthat, by the will of Julia Rose,her
estateso remainingundisposedof at the time of the mother'sdeath
was a trust fund dedicatedto somecharity for womenin the city of
Chicago;andprayingthat the court, by virtue of its supervisingconá
trol over all trusts and charities,take possessionof suchfunds, andá
direct what charity for womenin the city of Chicagoshall receivethe
same. It further appearsthat Mrs. Julia Butler Newberrydied tes.
tate,and by her will bequeathedall her real and personalestateto
her brothers,Nicholas Clapp and JamesClapp,who are made deá
fendantsin the case,and that the defendant,Enos Johnson,as tile
agentof Mrs. Julia Butler Newberry,had, at the time the informa.
tion was filed, the possessionof the personalestate,amountingto
over $100,000,which the motherhadreceivedfrom the estateof Ju-
lia Rose.

Nicholas and JamesClapp appearedin the state court, and aná
swered,setting up their claim to the propertyin questionunderthe
will of Mrs. Julia Butler Newberry; and filed their petition for re-
moval to this court on the ground that they are both citizensof the
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,stateof New York, and that the controversyas to the right to the es-
tate in questionis wholly betweenthemselvesand thosewho claim it
in behalfof somecharity in the city of Chicago; and the recordwas
brought to this court, whereit was filed, with leave to the relator to
move to remand. '

The motion to remandis urgedon two grounds: (1) That this is
a suit by the stateof Illinois, and thereforenot removable,under the
statute; (2) that EnosJohnson,oneof the defendants,who had pos-
sessionat the commencementof the suit of the personalpropertybe-
longing to the fund in question,is a citizen of the stateof Illinois,
andis a necessaryand indispensablepartyto the suit.

Theframeandscopeof this informationor bill in equityseemsto me
to be anassertionof the right of the sovereigntyof the stateto inter-
pose for the protectionof this allegedcharitablefund. It is, in ef-
fect, a suit by the statefor a public purpose; that is, for the recov-
ery and protectionof a fund which it is claimed hasbeendedicated
to a charitableusewithin its jurisdiction. The fund, if recovered,
may not belongto the stateaAJ a corporateentity, and the statemay
haveno control or disposingpower over it, but, for lack of any per-
sonwho can or will takestepsin thepremises,the state,by its proper
officer, comesinto conrt,and asksthat this fund be protected. I do
not say that a caseis made underwhich the court cangive the re-
lief prayedfor, as the meritsof the casecannotbe consideredon this
motion; but the theoryof thesuit is thatanofficer of the statehasthe
right to institute this proceedingin the name of the state,for the
benefit of whom it may concern,and that it is properly a suit by
the state.

This is not a casewherethestateallowsa personto useits preroga-
tive writ for the purposeof enforcingthe performanceof a duty by a
publicofficer, or protectinga privateright, as in proceedingsby writs
of mandamusor habeascorpus,but the statecomesinto court by its
anthorizedofficer, to ask that this fund be protectedand properly
applied; and assuch,it seemsto me, it must beconsidereda suit by
the state,brought in one of its own ()ourts, and not within the pro-
visions of any of the laws for the removalof casesfrom the stateto
the federal courts. Stone v. Sonth Carolina, 117 U. S. 430i S. C.
6 Sup.Ct. Rep. 799.

But, if I am wrong on this point, it seemsto me that the second
point is well taken. The informationchargesthat defendantEnos
Johnsonhaspossessionof thepersonalpropertybelongingto the fund
in question,and this allegationis admittedby theanswerof Johnson
on file in the case. If the relator is entitled to a decreein this case,
it is becausethewill of Julia RoseNewberryimpresseduponsomuch
of her estateas remainedin the handsof her motherat the time of
the mother'sdeaththe characterof a trust fund for a charitableuse,
to which a court of equity can give direction in defaultof directions
by Mrs. Newberry,and the personin possessionof this fund becama
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at once,upon the deathof Mrs. Newberry,a holderof the fund for
the purposesof the trust. He was thereforea necessarypartyto the
suit, as the fund could only be reachedthroughhim. If it became
and is a trust fund under the will of Miss Newberry,Johnsonheld it
for the benefit and useof whoevershall be adjudgedentitled to it,
and had no right to recognizeany powerin Mrs. Julia Butler New-
berry to disposeof it as part of her generalestate. It was through
serviceupon Johnsonthat the court reachedthe fund, to act upon
and disposeof it, if the bill shall be sustained. I am thereforeof
opinion that the caseis not a properonefor removal,andshould be
remandedto the statecourt.

THOMPSON and others V.DIXON and others.

(Oircuit Oourt, w: D. Wisconllin. July 10, 1886.)

1. REMOVAL OF CAUSE-REMAND-NON-RESIDENTMOUTGAGEE A DEFENDANT.
On a motion to remandto the statecourt from which it was removed,an

action for the foreclosureof a real-estatemortgage,where the plaintiff and
the defendant,themortgagor,areresidentsof the samestate,aodanotherdeá
fendanta residentof anotherstate,and a mortgageesets up in his answera
claim againstthe mortgagedpropertyadverseto that of plaintiff, aswell as
the mortgagor,the facts do not give the United Statescircuit court jurisdicá
tion, and the motion must be granted. Wilsonv. St.Louis & S.FRy. 00.,22
Fed. Rep.3; S. C.114U. S. 60; 5 Sup. Ct. Rep. 738. .

2. SAME-BASIS OF JURISDICTION.
The court cannotlook at the contractbetweenthe nonáresidentmortgagee

andthe mortgagorto determinethe questionof jurisdiction.

Orton cf: Osborn, for plaintiffs.
Tenney,Bashfordcf: Tenney,for the Home Nat. Bank of. Chicago.

BUNN, J. This action is brought to foreclosea mortgageavon a
certain flouring.mill and premises,situatein La Fayettecounty,Wisá
consin. The plaintiffs, the mortgagees,and the defendantsDixon
and his wife, the mortgagors,all reside in Wisconsin. The defend-
ant SaterleeWarden,who hasalso a mortgageon the premises,and
puts in an answer,residesin the state of Kansas. The defendant
JamesB. Ginn residesin the state of Illinois, and appearsby an-
swer, settingup a lien by judgmentrenderedin the statecourt upon
a mechanic'sand furnisher'slien upon the mort.gagedpremisessub-
sequentto the making of the mortgage. The defendantthe Home
National Bank of Chicagois a corporationof Illinois, and P\lts in an
answer,allegingthat theGratiot ManufacturingCompany,also a corá
porationof Illinois, after the making of plaintiffs' mortgage,sold to
Dixon, the mortgagorand ownerof the equity of redemption,a large
quantityof mill machinery,consistingof rollerámills,milláwheels,and
other machinery,to be put into, and which was put into, the mill,


