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BARDEN 'V. CITY OF DULUTH and others.

(Oircuit Oourt, D. Minnesota. 1686.)

1. MUNICIPAL CORPORATIONS-AcTION TO ENFORCE SPECIAL ASSESSMENTS-STAT-
UTE OF LIMITATIONS.
Where a municipal corporation is authorized by its charter to improve

streets, and to assess the cost thereof against adjacent lots, and to issue cer·
, tificates showing the amount assessed against each lot; and where, by the
terms of the charter, these certificates, unless paid within 30 days,. are made
collectible by a foreclosure action,-the statute of limitations begins running
against each certificate at the expiration of said 30 days.t

2. SAME-SUSPEl'i'SION.
Under such circumstances, the running of the statute is not suspended by

subsequent legislation changing the boundaries and powers of the munic-
ipality.

In Equity.
Bill in equity by the purchaser of certificates issued in April,

1871, by the defendant municipality, for assessments it had made
against, and improvements it had made upon, city lots, the present
occupants of which were made co-defendants with the city. The
special relief sought was payment by the city of these several amounts,
or, in default thereof, a decree of foreclosure, and a judicial sale of
said lots. Defendants set up the statute of limitations as a special
plea in bar.
Brisbin rJ: Farwell, for complainant.
Ensign rJ: Cash and W. W. Billson, for defendants.

BREWER, J. The facts in this case are as follows: In 1870 the
city of Duluth was an incorporated city. Under its charter it had
authority to grade and improve streets, and cast the expense thereof
upon the adjoining lots. It did, during that year, grade and im-
prove Superior street, and, upon completion of the work, street com-
missioners' certificates were issued against each lot. These certifi-
cates were assignable. It is conceded that the work was fully and
properly done, and the assessments legally made. These street com-
missioners' certificates were dated and issued April 18, 1871. The
individual defendants are owners of lots on Superior l:ltreet against
which some of these street commissioners' certificates were issued.
The 'charter of the city provided that, in case these certificates were
not paid within 30 days, an action to foreclose the lien might be pros·
ecuted in the name of the city of Duluth, in the same manner that
real-estate mortgages were foreclosed. In February, 1877, the legis-
lature of Minnesota passed an act to create the village of Duluth out
of a part of the territory of the city of Duluth. Practically this ended
the city of Duluth. The village organization took its place as to all

lRespecting the statute of limitations, and when it begins to run, slm Xing Iron
Bridge & Manurg CO. Y. County of Otoe, 27 Fed. Rep. 800, and nute, 801-807.
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the territory within the limits of the new organization. Neither the
city nor the village of Duluth ever took any steps to foreclose these
commissioners' certificates. On March 7, 1884, complainant pur-
chased from the contractors the certificates in controversy, and on
April 28, 1884, filed this bill; making the city and village of Duluth,
as well as the lot-owners, parties defendant, and praying that the
city and village be ordered to proceed with the collection, and also
praying directly a foreclosure as against the lots.
The principal defense is the statute of limitations. Nearly 13 years

passed after the right of action accrued before any efforts were made
to collect these certificates,-indeed, before the complainant acquired
any interest in them. The bill alleges frequent demands on the mu-
nicipal authorities for action, and refusals to act; but the answers
deny this, and no proof is offered. The case, therefore, stands with
the legislation of 1877 as the single excuse for delay. If this is to
be considered a proceeding to enforce a statutory liability, six yeafs
creates a bar; if to foreclose a mortgage, ten years. If a legal right
of similar nature was sought to be enforced in an action at law, the
bar of the statute would be inexorable and unquestioned; and equity
follows the law, not blindly, perhaps, or ignoring excuses for delay,
such as fraud, concealment, or other matters appealing to the con-
science of the chancellor. As the supreme court says in Goddenv.
Kimmell, 99 U. S. 201, after noticing an exception:
"But the rule still is that when a party has been guilty of such laches in

prosecuting his equitable remedy as would bar him if his title was solely at
law, he will be barred in equity, from a wise consideration of the paramount
importance of quieting titles."
See, also, Sullivan v. Portland ff K. R. Co., 94 U. S. 806, in which

this language is used: "Nothing can call forth this court into activ-
ity but conscience, good faith, and reasonable diligence." Wood,
Lim. 108, 112, and cases in note; Ang. Lim. § 25, and following.
Now, as I said, the only excuse shown for delay is the legislation

of 1877,-legislation nearly six years after the accruing of the right
of action. Whatever effect such legislation may have had upon
the municipal existence of the city of Duluth, it in no manner dis-
abled this court, or any other conrt of equitable powers. The satne
relief which is sought by this bill could have been obtained at any
time during these many years. There never has been a day since'
the right of action accrued in 1871 that the owner of these certifi-
cates could not find an open court, and have enforced his rights.
Many considerations exist why the ordinary bar of the statute

should not in this case be relaxed. 'Most of the individual defend-
ants acquired their interests in the lots long after these certificates
were issued, and in actual ignorance of their existence. Such liabil-
ities are not voluntary assumed obligations of the lot-owners, but are
cast in invitum upon them. They are given by statute large inter-
est, with a view of compelling speedy payment, and their actual pay-
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ment at an early day is to be presumed. Purchasers of real estate
do not expect, after their purchase, to be confronted with the resur-
rection from the distant past of a tax claim. The common idea re-
specting taxes; general or special, is their speedy extinction by pay-
ment, or translation by legal proceedings into tax titles. The com-
plainant does not come before the court as one who has been long
endeavoring to collect a just debt, or even as one who has waited
for years in over-generous reliance upon the willingness of owners
of lots to repay him the money he has expended in improving their
property. He has simply purchased a cadaver, and is seeking, by
the mystic powers of a court of equity, to galvanize it into life. The
claim is stale.
Judgment will be entered in favor of the defendants.

PORTUONDO v. MONNE and others.

«(Ji'7'euit Oourt, S. D. New York. July 13, 1886.)

TRADE-llhRK-INJUNCTION-GENERAL USE OF SYMBOL.
Preliminary injunction denied where affidavits of defendants make it doubt-

ful whether the plaintiff has so 1:lad exclusive use of symbols sought to be re-
strained as to make their use by defendants likely to pass their as his.

In Equity.
Franklin Swayne, for orator.
Wingate IX Cullen, for defendants.

WHEELER, J. The plaintiff shows that he has used the symbols.
mentioned in his bill of complaint to designate cigars made by him,
and that the defendants make use of the same. But the affidavits
of defendants show that the same symbols were used by' others upon
cigar-boxes before, or about the t.ime, the plaintiff began to use them.
These affidavits make it doubtful whether the plaintiff has so had
the exclusive use of the symbols that the use of them by the de-
fendants serves to pass their cigars as those of the plaintiff. This
question cannot safely be determined upon the affidavits, but should
be established by evidence regularly taken in due course. The plain-
tiff does not appear to be entitled to a preliminary injunction. Mo-
tion denied.


