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LAMPREY v. PIKE and others.

Ç(Jircuit Court, D. Minne.sota. June Term, 1886.)

1. JUDGMENT-DECREE OF STAT1l1 COURT-EsTOPPEL-RES ADJUDICATA..
Where a decree has been obtained in a Minnesota state district court agaInst

non-resident defendants, in a suit begun by the publication of summonl,
and, upon their appearance within one ;year from the time judgment was ren-
dered, an order was made by. the district court reopening the case, and per-
mitting the defendants to come in and defend, and afterwards another suit
was brought and transferred to the United States circuit court, held, that the
order allowing defendants to come in and defend nnllified the decree as a
judgment rl!ll adju(f,icata,and cannot be relied upon as concluding the parties.

2. SAME-DoCKETING JUDGMENT-DECIPHERING NAME ON DOCKET-NAME TO
BE READ IN CONNECTION WI'l'H CONTEXT.
A transcript of judgment of the Ramsey county district court, docketed in

Dakota county, did not have the defendant's name legibly and correctly
spelled. Afterwards an execution, which described the name correctly, is·
sued on the judgment, and the sheriff levied upon the land whichhe intended
to levy npon by virtue of the judgment. and sold it as the land of defendant,
and made his return, and gave his deed to the purchaser. JIeld, that all these
facts should be taken into consideration in deCIphering the name on the judg·
ment docket, and that the judgment was properly recorded. and that the sale
under it was valid.

8. DEED-AF'fER·AcQUIRED TITLE INURES '1'0 GRANTEE-COVENANT OF TITLE
-LIEN OF JUDmIENT.
A conveyance, with covenant of title, made by a grantor who has a bond

for a deed, and before he obtains the �l�e�~�a�l title, vests the legal title in the
�~�r�a�n�t�e�e eo in8tantiwhen the grantor obtaInS it, and there is no space of time
In wh:ch the lien of a judgment obtained against said grantor, after the con·
veyance was made, can attach against the land.

In Equity.
U. L. Lamprey,for plaintiff.
Williams cf: Goodenow,for defendant.

MILLER, Justice. This is a chancery suit, brought originally in the
state court, and transferred to this court. It was an action under
the statutes of the state of Minnesota to quiet title to real estate in a
case where the possession was not in either party. Those statutes
exist throughout all the western states, as far as I know, and the in-
tention of the framers of them generally was that an action in the
nature of an action of ejectment should be brought, and the proper
issues made, to determine the state of the title, and to quiet the title.
The supreme court of the United States has held that while these may
be called actions of ejectment in the state courts, inasmuch as the
remedy to be applied, and the right asserted, are essentially of an
equitable character, in the federal courts they are to be treated as
bills in chancery, in the nature of a bill to quiet title. This suit is
brought against persons, some, or perhaps all, of whom are non-resi-
dents, though in this case they have appeared and answered. 'fhe
plaintiff relies upon two propositions to justify a decree against the
defendants to quiet his title. The first of these is that the records
which he produces, the deeds of conveyance, and derivation of title



LAMPREY V. PIKE. 81

from the United Statesto him, showthat he is the holderof the le-
gal title to the propertyin controversy. He alsoproducesin his bill,
and relies upon. a judgmentof the district court of Ramseycounty,
iIt which court he had �b�r�o�u�~�h�t a similar action,and obtaineda de-
creequietinghis title. If that suit had endedtherewith a decreein
his favor, plaintiff neednot haveproceededfurther, and therewould
havebeenno necessityfor this suit; for it appearsthat the proper
publicationwas made in accordancewith the statutesof the stateof
Minnesotawith regardto unknownor absentdefendants. But these
parties,who areinterestedhere,andare defendantsin this case,ap-
pearedin that court within a period of one year from the time when
thejudgmentwasrendered,and on their appearancethe orderof the
court, so far as they were concerned,was practically set aside; or,
at least,an orderwas made that the caseshould be reopened,and
theybe permittedto comein anddefend. As far asweareinformed,
that orderremains,and no further proceedingshave been taken in
the case. It seemsto us, however,very plain that that nullifies the
the orderas a judgmentof res adjndicatlt against those partieswho
are permitted to come in and defend. It cannot be relied upon as
concluding the parties,when, by their appearancewithin that time,
theyare permittedto defend; and it goesto showthat this is not., as
to them, a conclusive decree,and that the judgment may be set
aside.

Then,coming to the considerationof the caseon its merits,we are
satisfiedthat the plaintiff showsa regularderivationof title from the
governmentof the United Statesto the land andlots in controversy;
but the defensesetsupa saleof thoselandsundera judgmentagainst
former ownersby the nameof Ambs and Whitman,in eachof whom
at onetime an interestwasvested,accordingto theevidence,by title
from thosewho had held it. The landslay in Dakotacountyat the
time that judgmentwas renderedin Ramseycounty againstAmbs
and Whitman. An attemptwas made,underthe statuteof thestate
of Minnesota,to havea transcriptof that judgmentfiled in thecourt
of Dakota county, and docketedin that court. A sale was made
under the judgment of the Ramseycounty court on an execution
issuedto the sheriff of Dakota county, and thesedefendantsclaim
that the land was purchasedby their ancestorPike, who was the
plaintiff in thejudgmentsuit, andwho got a sheriff'sdeedregularon
its face, and that the title throughhim is in them.

The questioninvolved is one of somedifficnlty, owing to the fact
that there is a disputewhether the judgmentwas correctly placed
on the docket of the Dakota countydistrict court, in regard to the
spelling.of the names. A photographof the docket entry is pro-
duced to us to show that the name as found in that entry is not
Ambs, but is somethingelse. It is, perhaps,as difficult to saywhat
elseit is, as to sayit is Ambs. But there are two or threematters
to be consideredabout that, apart from the mere difficulty of deci.
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pheringwhat letters are used. In the first place,are such solemn
instrumentsbetweenpartiesas deedsof conveyanceand contracts
to be defeatedbecauseby the spelling,or by the omission or inser-
tion of a letter which does not affect the sound,or because,in many
instances,a very goodlawyer has made a very bad Bcript, you caná
not exactlyreadthe words? Everyoneknows that in thosecaseswe
go back and read the context,and through that we are enabledto
read what word was written; that is, having read what is behind
and what is before,we arrive at what the word that shouldbe there
is. 'l'his is accordingto the experienceof every lawyer, undersuch
circumstances. Theseare our views of this case,although it is ar-
guedotherwise; and when we cometo 'considerthat this is a tran.
script of a judgment of the Ramseycounty district court, placed
upon the judgmentdocket of Dakota county; that an executionis-
sued on that judgment from Ramseycounty, which describesthe
namesof the partiesso that there can be no mistakeabout them;
that the sheriff levied upon the land which he intendedto levy upon
by virtue of the judgment,in which he saysit was Ambs' land, and
says he sells it as Ambs' land; and, addedto that, thereis a deed,
audalsoa return,which the sheriff makes,-then,bring all thesetoá
gether,and comparethem with this docket,andwe do not think that
auy sensibleman would hesitateto decidethat it is Mr. Frederick
Ambs whosenameis placedupon that docket. We are thereforeof
opinion that that judgmentwasproperlyrecordedin Dakotacounty;
that the saleunderit was a valid saleof all the interestwhichFred-
erick Ambs and August Whitman had at that time in the land in
controversy.

It appearsto us that thereis no reasonto doubt that Ambs hada
title to four of the lots in questionwhich could be sold, and which
were subject to that execution; that as to thosefour lots the bill of
theplaintiff askingthathis title maybeestablishedmustbe dismissed,
andthe title declaredto bein the defendantsin this suit. But with
regard to the remainderof the property,which is much the larger
portion, it appearsthat,long beforethis judgmentwasrendered,Mr.
FrederickAmbs hadmadea conveyanceto PeterAmbs of the whole
land,exceptthesefour lots,andthat thisconveyancewasputon record
beforethis judgmentwas rendered. It is true that FrederickAmbs
afterwardsacquiredthe legal title to thatproperty. He had a bond,
however,for the title whenheconveyedto PeterAmbs. It is insisted
by defendantsherethat the title, in passingthroughFrederickAmbs,
againstwhom there was this judgment, becameaffected with the
lien of that judgment. But we are of a different opinion. We be-
lieve the true doctrine to be that in this case,by reasonof the con-
veyancethat FrederickAmbs made to PeterAmbs beforehe got the
title, whenhe did get it, it inured to the benefit of PeterAmbs; and
that is the law of the stateof Minnesota. There is some question
raisedasto whetherthat is the law of Minnesotaexceptwherethere
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Bre covenantsof title; but we are satisfied that here there was a
covenantof title; that it was an ordinarydeedof bargainand sale
with such covenant,the result of which was that eo instanti, when
FrederickAmbs acquiredthelegal title from the partyagainstwhom
he held this bond, it vested iu Peter Ambs, his grantee,the title
uuderthe deedmadelong before. Therewas no spaceof time when
this lien could attach. The making of the deed,through Frederick
Ambs, transferredat once, instantly, without a moment'sdelay, the
title, and thus was acquiredby PeterAmbs, to whose benefit it in-
ured. The lien of the judgmentdid not attachwhile the title was in
that transitionstate. The result of that is that the plaintiff in this
case,who claimsunderthat deed,hasa just right; and thatthe title
setup underthis judgmentshouldbedeclarednull andvoid; andthat
the plaintiff, as far as this portion of the propertyis concerned,is
entitled to the relief claimed, as against thesedefendantsholding
underthat judgmentsale; and that is the decreeof this court.

Thereis alsoa defenseof a tax title, which JudgeNELSON hasex-
amined, and which he statesestablishesno title. I think it was
shownthat thatwas not a valid title, and the plaintiff shouldbe re-
lieved as againstit. Thereforethe relief is completeagainstthe de-
fendants,exceptas to thosefour lots alreadydescribed.

A decreewill be enteredaccordingly.

KING, Sheriff, etc., v. DUNDEE MORTGAGE & TRUST INVESTMEMT Co.,
Limited.

(Oircuit Oourt, n. Oregon. July 3, 1886.)

1. EQUITy-BILL OF REVIEW-PARTIES.
Where the defendantsin a decreewere not necessarypartiesto the suit,

oneor moreof themmay maintaina bill of review to reversethe samewith-
out makingthe co-defendantspartiesthereto.

2. SAME-DECREE IN UNITED STATES CIRCUIT COURT-BILL OF REVIEW.
A decreeof the United Statescircuit courtwill not be reversed,on a bill of

review therein,becausein the meantime the statecourt has put a construc-
tion on a clauseof the stateconstitutioncontraryto thatof the circuit court
in makingsaiddecree.

Bill of Review.
JamesF. Watson,for plaintiffs.
William H. Effinger, for �d�e�f�e�n�d�a�n�t�s�~

DEADY, J. This is a bill of review, brought to reverse8 decree
given by this court on September4, 1884, in a suit wherein the de-
fendanthereinwas the plaintiff, and the plaintiffs hereinand sundry
others were the defendants. The original srlit was brought to re-
strainthe plaintiffs herein,SolKing, assheriff of Bentoncounty,and
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