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Bre covenantsof title; but we are satisfied that here there was a
covenantof title; that it was an ordinarydeedof bargainand sale
with such covenant,the result of which was that eo instanti, when
FrederickAmbs acquiredthelegal title from the partyagainstwhom
he held this bond, it vested iu Peter Ambs, his grantee,the title
uuderthe deedmadelong before. Therewas no spaceof time when
this lien could attach. The making of the deed,through Frederick
Ambs, transferredat once, instantly, without a moment'sdelay, the
title, and thus was acquiredby PeterAmbs, to whose benefit it in-
ured. The lien of the judgmentdid not attachwhile the title was in
that transitionstate. The result of that is that the plaintiff in this
case,who claimsunderthat deed,hasa just right; and thatthe title
setup underthis judgmentshouldbedeclarednull andvoid; andthat
the plaintiff, as far as this portion of the propertyis concerned,is
entitled to the relief claimed, as against thesedefendantsholding
underthat judgmentsale; and that is the decreeof this court.

Thereis alsoa defenseof a tax title, which JudgeNELSON hasex-
amined, and which he statesestablishesno title. I think it was
shownthat thatwas not a valid title, and the plaintiff shouldbe re-
lieved as againstit. Thereforethe relief is completeagainstthe de-
fendants,exceptas to thosefour lots alreadydescribed.

A decreewill be enteredaccordingly.

KING, Sheriff, etc., v. DUNDEE MORTGAGE & TRUST INVESTMEMT Co.,
Limited.

(Oircuit Oourt, n. Oregon. July 3, 1886.)

1. EQUITy-BILL OF REVIEW-PARTIES.
Where the defendantsin a decreewere not necessarypartiesto the suit,

oneor moreof themmay maintaina bill of review to reversethe samewith-
out makingthe co-defendantspartiesthereto.

2. SAME-DECREE IN UNITED STATES CIRCUIT COURT-BILL OF REVIEW.
A decreeof the United Statescircuit courtwill not be reversed,on a bill of

review therein,becausein the meantime the statecourt has put a construc-
tion on a clauseof the stateconstitutioncontraryto thatof the circuit court
in makingsaiddecree.

Bill of Review.
James F. Watson, for plaintiffs.
William H. Effinger, for

DEADY, J. This is a bill of review, brought to reverse8 decree
given by this court on September4, 1884, in a suit wherein the de-
fendanthereinwas the plaintiff, and the plaintiffs hereinand sundry
others were the defendants. The original srlit was brought to re-
strainthe plaintiffs herein,SolKing, assheriff of Bentoncounty,and
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1. R. Campbell,as sheriff of Lane county, and others,from collect.
ing certain taxes theretoforelevietl by said countiesand others,reo
spectively,on certainmortgagesof real propertyheld and owned by
the plaintiff therein,as securityfor moneyloaned to the partiesexá
ecuting the same,underthe act of the legislativeassemblyapproved
October26, 1882,and commonlycalled the "mortgagetax law," on
thegroundthat thesamewasvoid andof no effect for reasonstherein
stated. On a demurrerto the bill the court held that the act was
nnconstitutionaland void, and overruled the demurrer; and, on the
failure of the defendantsto answer the bill within the time allowed
therefor, the court gave a final decree, perpetnally enjoining the
plaintiffs herein and their coádefendantsfrom collecting, or attempt-
ing to collect, said taxes,amountingin the caseof Bentoncounty to
$873.20,and in the caseof Lane connty to $884.75.

The bill allegesthat the decreeis manifestly erroneousin this:
The court erredin overruling the demurrerto the bill, and in enjoin-
ing the defendantstherein,and in requiring them to pay the plain-
tiff's costsand disbursements.

The mortgagetax law providedthat mortgageson land in no more
than one county should be assessedand taxed as land. The court
held the act unconstitutionalfor want of uniformity, and because
the sameis special; or, as stated in the syllabus of the case,(10
Sawy. 52; 19 Fed. Rep. 359:)

"An act which providesfor the taxationof mortgageson land in no more
thanone there being mortgageson land in more than one county,
is void for want of theuniformity requiredby section 1 of article 9 of the
constitutionof thestate;andalsobecauseit is contraryto section23 of article
I of saidconstitution,which forbids speciallegislationon thatsubject."

In October, 1884, the supremecourt of the state in Crawford v.
(;inn Co., 11 Or. 482, S. C. 5 Pac.Rep. 738, decidedthat the mort-
gagetax law was not nnconstitutionalfor wantof uniformity, because
a two-countymortgagEl,thoughexemptfrom its operation,wastaxed
asa solventdebt, underthe old law, in the county wherethe creditor
residod; and that said law, although operatingonly in particular
cases,was not a specialone, becauseundersection27 of article 4 of
the constitution,which declares: "Every statuteshall be considered
a public law, unlessotherwisedeclaredin the statuteitself,"-it is a
public one, and thereforea generalone.

The defendantdemurs to the bill for the non-joinderof the co-de-
fendantsof the plaintiffs herehl,in the original suit, and that there
is no error in the recordcognizableor relievablein this suit.

The objectionthat all the defendantsin the original suit onght to
havebeenmadepartiesplaintiff in this is not well taken." It is ques-
tionablewhetherthe plaintiff had a right to join the severalparties
as defendantsin the original bill as it did. At most, they were only
properparties,but not necessaryones. The interestof theseseveral
countiesand school-districtswas separateand distinct, and the only
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thingin commonbetweenthemwasthe questionof the validity of the
law underwhich they claimed the right to collect the several taxes
leviedby them. So,here,the interestof theseplaintiffs in the opera-
tion of this decree,and its reversal,is distinct and separatefrom their
co-defendantstherein,and they maymaintainthis suitwithout mak-
ing thempartiesthereto.

And now,underthecircumstances,ought thisdecreeto bereversed.
Thereis no error apparenton the face of the record,and the sugges-
tion of error is basedwholly on the difference betweenthe judgment
o£ the court in the caseand that in Crawford v. Linn Co. Without
stoppingto considerwhich of thesedecisionsis nearestright, or most
reasonable,andadmittingthat thiscourtought to follow theconstruc-
tion given to theconstitutionof thestatebyits own courtsin thismat-
ter, is it underanyobligation to reversea decisionheretoforemadeby
it simply becauseit does not conform to a subsequentruling of the
state court?

When this decreewas made this court followed the rulihgs of the
statecourt on all the points in the caseconcerningwhich the oi-acle
had then spoken. But whether the act was passedin violation of
sectionJ of arti.cle 9 of the constitution,which requiresthe legisla-
tive assemblyto "provide,by law for uniform and equal rate of as-
sessmentand taxation," or in violation of section 23 of article 4
thereof,which forbids the passageof "specialor local laws" "for the
assessmentand collectionof taxes,"hadnot then beenconsideredby
the statecourt. Under the circumstances,it wasthe right and duty
of this court to decidethesequestionsfor itself, andaccordingto the
light then vouchsafedit. If the decreeis erroneous,comparedwith
theconstitutionandlaw of thestateasthenconstruedandunderstood,
it ought to bereversed,otherwisenot. While thenationalcourtsare
bound to follow the settledconstructiongiven by the local court to
the stateconstitution,I am not awareof any rule of law, or considá
erationof public policy, convenience,or comity, thatrequiresthe for-
mer to go back, and changeits judgmentsor decreesto make them
conform to the subsequentrulings of the latter. When this decree
was made,it was in strict conformity with the settled construction
given to the stateconstitutionby the statecourt, so far as the latter
had gone,andthis wasall that could havebeenrequired.

It may be said that thedecisionof the statecourt in Crawford v.
Linn Co. did not changethe law or legal significance of the con-
stitution,but only declaredwhat it was,as well when this decreewas
givenas since. But supposethis court in makingthis decreehadfol-
lowed a prior decision of the state court, and-afterwardsthe latter
had changedfront on the question; and that this is a supposable
case,-iscommonknowledge,-becausethe at leastsometimes,
happens; would this court be bound,on a bill of review, to reverse
its decree,made in conformity with the constitutionof the stateas
then expoundedby the state tribunal, becausethe latter had since
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properto give that instrumenta different construction? Cer-
tainly not; and, if not, why? Becausethe decreewas, so far as
could be known, confessedlyright when made, and could not be-
comeerroneousby a change the subsequentrulings of the state
court. Substantially,the caseunderconsiderationis in a like con.
dition. In the absenceof any constructionof the stateconstitution
in the particularsin question,it was,as I havesaid, the right and
duty of this cQurt to construeit, pro re nata, for itself. In that rul-
ing, judgedby the then existing expositionof that instrument,there
is, in my judgment,no error; and the subsequentcontraryruling 'of
the statecourt in Orawfordv. Linn 00., althougha guideto this court
in future ,cases,Qannotoperateretroactively,and makea decreeer-
roneouswhich wasoriginally valid.

The demurreris sustained,andthe bill dismissed.

OSWALD and anotherv. KAMPMANN.

(Oircuit Oourt, w: D. Texas. June28,1886.)

1. ACTION-How COMMENCED-ABSENT PARTIES-SEIZURE.
When the personalpropertyof an abscondingparty or debtor is seized,

theremust be a seizurein rem}' but when the propertyin questionis real es-
tate, an actualseizure is not necessaryif a lien is sought to be foreclosed
that is sufficient to give jurisdiction to the court.

2. JUDGMENT-How ATTACKED COLLATERALLY.
Wherea judgmentis collaterallyattacked.in orderto succeed,the plaintiff

mustshow.not merely that it wasvoidable,but that it wasabsolutelyvoid.
8. WRIT AND PRocEss-NoN-RESIDENTPARTIES-PEI\SONAL SERVICE-FORE-

CLOSURE.
Proceedingsto foreclosea lien areproceedingsin rem, and personalservice

on absentpartiesis not essentialto give the court jurisdiction.
4. SAME-SUMMONS BY PUBLICATION-REQUISITES-IRREGUJ,ARITIES.

While the citation commandingthe publicationof a noticeof actionshould
state that the paperor sheetin which the publication is to be made is a
newspaper,an omissionso to do is a mereirregularity, andcannotbe relied
on asvitiating a judgmentwhich is collaterallyattacked.

5. SAME-SUMMONS-PUBLICATION-OFFICER'SRETURN-IRREGULARITIES.
The officer's return thata given noticehasbeenpublishedfor four succes-

siveweeksshouldstatetheseparatedaysonwhich suchnoticewaspublished,
but a failure so to do is only an irregularity, which cannotbe relied on in
a collateralattackupona judgment.

Trespass,to Try Title.
Oa.Jeton &: Morris, for plaintiffs.
Waelderet Upson, for defendant.

TURNER, J. Oueof the plaintiffs is the widow of W. Oswald,and
the other a child of Mrs. Oswald. In 1852one Conradcontracted
for the landsin questionwith the city of SanAntonio. Conradwas


