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1. P FOR INVENTIONS-INVENTION-IMPROVEMENT, SCOPE OF PATENT FOR.
Where an invention is of an improvement upon ll, pre-existing machine. a

patent for such invention covers only the particular improvement.
2. SAME-No. 324,261, CONSTRUED.

Letters patent No. 324,261, of August 11,1885, to Allen Johnston, for aruf-
fling 01 gathering attachment for sewing-machines, is for an improvement
merely on a pro·existing machine, and while apparently good for its mechan-
ism. it does not appear to be good bevond that.

S. SAME-Af:QUIESCENCE-CONSTRUC'l'ION-PRELIMINARY INJUNCTION :REFUSED.
A l'''Lont which had been issued less than a year, lteld too recent to haveo

acquired any settled construction by acquiescence, and, it never having re-
ceived any construction by judgment or decree, and its construction being
doubtful, a preliminary injunction to restrain the use of different mechanism.
alleged to infringe. refused.

In Equity.
John Dane, Jr., for plaintiff.
E. A. Wt!st, for defendant.

WHEELER, J. The orator moves for a preliminary injunction to
restrain alleged infringement of claims 7 and 8 and 10 and 11 of
patent No. 324,261, dated Augl1st 11, 1885, and granted to Allen
Johnston, for a rufliing or gathering attachment for sewing-machines.
The seventh claim is for the combination with a ruflier-blade, mech-
aniRm for reciprocating it, and means for regulating its stroke, and
changing its forward limit, of additional independent means for regu-
lating its forward limit, substantially as described; the eighth is for
the same combination, including the ruffler frame, with a separator,
and its attachments; the tenth is for a rufliing or gathering attach-
ment. comprising, in combination with a ruflier-blade and mechan-
ism for reciprocating it, regUlating means for giving the adjustments
mentioned in the seventh claim; and the eleventh is for such attach.
ment, provided with a detachable separator, and comprising, also, in
combination with the rnflier-blade, mechanism for reciprocating it,
and regulating means for giving the three adjustments. The sepa·
rator appears to operate with these rufflers precisely as wit.h othell
kinds well known before the patent, and to add nothing to what is
patented in the seventh and tenth claims by being made a part of
the combinlttion described in the eighth and eleventh claims. So,
also, as to the addition of the ruffler frame of the eighth claim; and
the tenth claim is really the same as the seventh, so that the whole
question now involved really rests upon the seventh claim.
The specification describes mechanism for reciprocating the ruf.

fler-blade, and means for regulating its stroke, and the forward limits

1 Edited by Charles C. Linthicum, Esq., of the Chicago bar.
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of its motion, and independent means for regulating it at its forward
limit. 'fim defendant's machines have the ruffier-blade, and means
for regulating its stroke, and the forward limits of its motion, and
independent means for regulating its forward limit. The mechan.
ism and means of the defendant are, however, different from those
of the orator. The orator regulates the length of the stroke of the
ruffier-blade by changing the position of an eccentric between stops,
and regulates the forward limit of the stroke by a lever worked by a
set-screw, which changes the line of the poiuts of contact of the op.
erating lever. The defendant regulates the length of stroke by chang.
ing the distance between the pivotal points of compound levers by a.
set-screw, and regulates its forward limit by changing the length of
a set-screw against which the arm works to give the forward motion.
These mechanisms and means accomplish the same results in ruf·
fling-machines, but notin the same way. This invention is not the
first of the ruffier, nor the first of a ruffler-blade, with a stroke ad·
justable to the-fullness of the gathers desired, nor the first of an ad-
justment of the forward limit of the stroke; but it may be the first
of mechanism to regulate the length of the stroke with reference to
the fullness of the gathers, and the forward limit of the stroke with
reference to the place of the needle at the same time. If so, it is an in.
vention of an improvement merely on a pre-existing machine. The
patent for the invention would cover what the inventor invented, which
would be the partiCUlar improvement that he made. Railway Co. v.
Sayles, 97 U. S. 554. He could have a valid patent, apparently, for
the mechanism which he invented to give motion to the ruffier-blade,
and adjust its stroke, and regulate its limit, but not, it would seem,
for a ruffler having a blade with an adjusted stroke and regulated
limit, nor for a combination of adjustments and limits, without ref·
erence to the mechanism of the adjustments and regulations. Le
Roy v. Tatham, 14 How. 156; O'Reilly v. Morse, 15 How. 62.
While the patent is apparently good for the mechanism, the defend-
ant does not appear to use that, and the patent does not, on this ex-
amination, appear to be good beyond that.
The patent is too recent to have acquired any settled construction

by acquiescence, and it has never received any construction by judg-
ment or decree. These considerations as to its scope stand so mnch
in the way of granting a preliminary injunction that this motion
must be denied. Motion denied.
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CELLULOID MANUF'G CO. v. AMERICAN ZYLONITE CO. and others. 1

«(Jircuit Oourt, 8. D. New York. July 27,1886.)

1. PATEN'fS FOR INVENTIONS-REHEARING DENIED.
On motion for rehearing, the former opinion (26 Fed. Rep. 692) reiterated.

and a rehearing denied.
2. SAME-INVENTION.

The prior decision proceeded upon the belief by the court that the pro-
cess of the patent in suit (No. 15tl,353, of October 27, 1874, .to John W. and
Isaiah Hyatt, for an improvement in the manufacture of celluloid) produced
a marked and beneficial change in the character of the product, and that the
change was so great there must necessarily have been a material modification
of the pre-existing process.

8. SAME-INVENTION.
Where the historr. of the improvement demonstrated that for nearly 20

years inventive skIll of no ordinary character, and of different persons.
had been most earnest and persevering in the effort to produce such im
provement, the patentability of the improvement when produced cannot b(
doubted. '

In Equity.
Horace M. Rugle8 and Benjamin F. Thurston, for the petition.
Frederic H. Betts, against the petition.

SHIPMAN, J. This is a petition for a rehearing of the above-entitled
cause, which was decided in March last. Celluloid Manufg Co. v.
American Zylonite Co.,' 26 Fed; Rep. 692. The defendants desire to
reargue the question of patentability and infringement. I endeav
ored, in my previous opinion, to state clearly the history of the art,
and the effect which the improvement of the Hyatts had upon the
character of celluloid, because the question of patentability depends
materially upon the position of the art at the date of the invention, and
upon the result of the new method of manufacture. It was truly said
by the senior counsel for the defendants, upon the argument of this ap-
plication, that the prior decision proceeded upon the belief, Oll the pad
of the court, that the process of the patent in suit produced a marked
and beneficial change in the character of the product, and that the
change was so great that there must necessarily have been a material
modification of the pre-existing process. I believed, and still believe,
that the record shows that, as the result of the patented process, un-
certainty became certainty, and success followed imperfection, and
that therefore a change which produced this result was most impor.
tanto Prior to the invention of the Hyatts it was well known that
spirits of camphor dissolved pyroxyline, and it was abundantly used
for that purpose; but, as it was used, the product was either soft, or,
if mixed with substances whereby it became solid, was unduly heavy
and stony. That defective result was changed as a consequence of
the Hyatts method of using camphor, and although it is easy to argue

1Edited by Charles C. Linthicum, Esq., of the Chicago bar.


