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CELLULOID MANUF'G CO. v. AMERICAN ZYLONITE CO. and others. 1

«(Jircuit Oourt, 8. D. New York. July 27,1886.)

1. PATEN'fS FOR INVENTIONS-REHEARING DENIED.
On motion for rehearing, the former opinion (26 Fed. Rep. 692) reiterated.

and a rehearing denied.
2. SAME-INVENTION.

The prior decision proceeded upon the belief by the court that the pro-
cess of the patent in suit (No. 15tl,353, of October 27, 1874, .to John W. and
Isaiah Hyatt, for an improvement in the manufacture of celluloid) produced
a marked and beneficial change in the character of the product, and that the
change was so great there must necessarily have been a material modification
of the pre-existing process.

8. SAME-INVENTION.
Where the historr. of the improvement demonstrated that for nearly 20

years inventive skIll of no ordinary character, and of different persons.
had been most earnest and persevering in the effort to produce such im
provement, the patentability of the improvement when produced cannot b(
doubted. '

In Equity.
Horace M. Rugle8 and Benjamin F. Thurston, for the petition.
Frederic H. Betts, against the petition.

SHIPMAN, J. This is a petition for a rehearing of the above-entitled
cause, which was decided in March last. Celluloid Manufg Co. v.
American Zylonite Co.,' 26 Fed; Rep. 692. The defendants desire to
reargue the question of patentability and infringement. I endeav
ored, in my previous opinion, to state clearly the history of the art,
and the effect which the improvement of the Hyatts had upon the
character of celluloid, because the question of patentability depends
materially upon the position of the art at the date of the invention, and
upon the result of the new method of manufacture. It was truly said
by the senior counsel for the defendants, upon the argument of this ap-
plication, that the prior decision proceeded upon the belief, Oll the pad
of the court, that the process of the patent in suit produced a marked
and beneficial change in the character of the product, and that the
change was so great that there must necessarily have been a material
modification of the pre-existing process. I believed, and still believe,
that the record shows that, as the result of the patented process, un-
certainty became certainty, and success followed imperfection, and
that therefore a change which produced this result was most impor.
tanto Prior to the invention of the Hyatts it was well known that
spirits of camphor dissolved pyroxyline, and it was abundantly used
for that purpose; but, as it was used, the product was either soft, or,
if mixed with substances whereby it became solid, was unduly heavy
and stony. That defective result was changed as a consequence of
the Hyatts method of using camphor, and although it is easy to argue

1Edited by Charles C. Linthicum, Esq., of the Chicago bar.
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that everything that the Hyatts did was known before, and that the
modifications which they made in the process of manufacture were
trivial, yet the fact still remains that their process was the first that
was actually successful in the long attempt to make an article which
should be both attractive and useful. Upon this state of facts the
law as to patentability can hardly be doubted, because the history of
the improvement demonstrates that, from 1855 to 1874, inventive
skill of no ordinary character, and of different persons, had been
most earnest and persevering in the effort to produce good celluloid.
If the plaintiff's process was of the character which, I think, the

record discloses, the defendant cannot escape the charge of infringe-
ment by the circumstance that it first abnormally dries the wet pulp,
whereas the plaintiff first substantially or comparatively dries it, and
then, after the pulp and the camphor have been mixed, expels all the
remaining moisture. By such an alteration of an important and val-
uable process infringement is not avoided.
The application for rehearing is refused.

THE MARY MORGAN.l

(District Oourt, lJJ. D: Pennsylvania. June 23, 1886.)

1. MARITIMR LIEN-SUPPLIES AND REPAffiS-FOREIGN PORT.
A New Jersey corporation owned the steamer Mary Morgan, which was

registered at the port of Philadelphia, and ran between there and Wilming·
ton, Delaware, touching at Bridgeport, New Jersey, and Chester and Marcus
Hook, Pennsylvania. The president, secretary, and treasurer of the com·
pany resided at Chester, where the repairs were made and supplies furnished
under a contract with the president. Held that, as the repairs were made
and the supplies furnished under a contract with the owner, the presumption
was that the credit was given to him personally, a.nd in the absence of proof
of an express lien, none will be given.

2. SAME-NoTE IN PAYMENT.
When a note has been taken in payment for repairs to a vessel, and judg·

ment had thereon, and the vessel has been taken in execution under that judg-
ment, and sold for less thanwill satisfy it, there can be no lien against the ves-
sel for the balance.

8. SAME-DEBTS CONTRACTED BY OWNER.
Semble, that implied liens for supplies and repairs to vessels have not been

extended to debts contracted by the owner, saving. perhaps, in exceptional
cases, where it appears that the circumstances are such as to forbid absolutely
the presumption that the debt was contracted without a pledge of the vessel.

4:. SAME-CORPORATION, WHEN FOREIGN.
QUlEre, would a corporation, chartered in one state, with a view to transact-

ing business in another, hllving its property, office, and officers all there, be,
in the sense involved, foreign to the latter state?

In Admiralty.
William Ward and H. R. Edmunds, for libelant.
Morton P. Hen7'y, for respondents.

lReported by C. B. Taylor, Esq., of the Philadelphia bar.


