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chaseby any railroadcompany,underthe provisionsof this act, of any par-
allel andcompetingline of railroad within this state.

"Sec.2. Saidcorporationshall besubjectto the lawsof this stateas to that
portion of the road purchased,built, and operatedin this state,the sameas
if organizedunderthe laws of this state." 8ess.Laws Neb. 181:H. p. :303.

Does this act makea foreign corporation,purchasingfrom a, do-
mesticcorporationits line of road, therebya domesticcorporation"?
I think not. Its title indicatesits scope,that is, "an act authorizing
the sale and purchaseof railroads in certain cases." There is no
suggestionin this as to the matterof citizenship,eitherindividual or
corporate. Theact endowsthe foreigncorporationpurchaserwith all
the rights, powers,privileges,and immunities of domesticcorpora-
tions,and subjectto all the restrictionsof the statelaws. But is this
the creationof a newcorporation?is it not, rather,a prescriptionof
the termsuponwhich the foreign corporationmay do businesswithin
the state? Of course,the grantof privilegesto a foreignerdoesnot
deprivehim of the rights of a foreigner. Subjectinghim to the laws
of the statedoesnot deprive him of his rights asa foreigner,unless
therebe somelaw forbidding the exerciseof suchrights. I am not
advisedof any law in Nebraskaforbidding a domesticcorporation
from seekingthe federal courtswhereverthe characterof the litiga-
tion or the citizenshipof the adversarypartygives suchcourts juris-
diction. If there be no pretenseof a law disablinga domesticcor-
poration,doesan act subjectinga foreign corporationto all the laws
of the statecastany disability on such foreigner? In brief, this is,
in my iudgment,simply an enablingact. It doesnot createa new,
or transformthe foreign into a domestic,corporation. It simply pre-
scribesthe termsuponwhich suchforeign corporationmay purchase
and operatea domestic line of railroad, and this it does without
changingthe statusof such purchaseras a foreign corporation. The
casecomeswithin the reasoningof the caseof l'vloore v. Chicago, St.
P., M. &; O. Ry. Co.¥ 21 Fed. Rep. 817. I see no reasonto depart
from theviews thereinexpressed.

The demurrerwill be overruled,and leavegiven to answer by Oc-
tober rules.

ASPEN MINING & SMELTING Co. v. RUCKER and others.

(Oircuit Oourt, D. Oolorado. August 9,1886.)

1. EQUITy-JURISDICTION-PARTITION.
Courts of equity have,concurrentlywith courtsof law, generaloriginal'

jurisdiction in mattersof partition.
t. COURTS-FEDERAL-JUIUSDICTION-HowAFFECTED BY STATE LAWS-EQ,UI-

TABLE RIGHTS.
Federalcourts,sitting as courtsof equity, may administerany right of aIL

equitablenaturegivenby the statutesof the statt:.
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8. PARTITION-WHEN IT MAY BE HAD-MINING CLAIM-STATUTES OF COU IiADO.
Under the statutes of Colorado, partition of a mining claim held by joint

owners under the possessory rights given by acts of congress may be had,
notwithstanding the legal title has not yet passed from the general gcvern-
ment.

4. SAME-WHO MAY HAVE-JOINT OWNEUSHIP IN A MINE.
The mere fact of joint ownership in a mine does not give a legal nor an

equitable right to a partition.

On Exceptions to Answer.
Pattet'sond: Thomas,for complainant.
J. W. Taylor, for defendants.

BREWER, J. The question presented in this case arises on excep-
tions to the answer. The action is one for partition of a mining
claim. l'he bill alleges that complainant is the owner and in pos-
session of eleven-twelfths of the Emma lode mining claim, and that
the defendants are owners of the other one-twelfth. The answer ad-
mits the ownership as alleged, but avers that no patent has ever
been issued, and that the fee-simple title still remains in the govern-
ment. To this one exception runs. In other words, the contention
of defendant is that, inasmuch as the fee of the property remains in
the government, no partition can be had in this court. In support
of this the case of Strettell v. Ballou, 3 McCrary, 46, S. C. 9 Fed.
Rep. 256, is cited. In that case it appeared that the title to the
property in controversy was in the United States, and that the par-
ties had jointly a possessory claim or interest, with the right to take
ore therefrom, but had no other title. It was held this court had no
jurisdiction because the complainant had no title to the land. If
this case established a rule of property, I should be reluctant to de-
part from it, even if I did not assent to its reasonings and conclu-
sions. The maxim stare decisiswould seem applicable. As, how-
ever, nothing was involved save a matter of practice and a question
of forum, I do not consider myself concluded by it.

lt is well to understand definitely what the title of these parties is.
The averment of the bill is that they are owners, and in possession.
The answer, admitting the ownership, simply pleads that the patent
has not issued, and that the fee-simple title remains in the govern-
ment. The import of these averments is that the equitable title is
in the parties; the legal title in the government. The property is
called a "mining claim," and it is alleged in the bill that it was dis-
covered and located by certain parties in 1880, all of whose interests
have become vested in the present litigants. The statutes of the
United States provide that, upon performance of certain conditions,
the discoverer of a mine becomes entitled to a patent. If all these
conditions have been performed, the full equitable title is vested in
the discoverer, and all that the government retains is the naked legai
title, in trust for the equitable owner. If only partially pedormed,
he has an absolute right of possession, and an inchoate title, ,whlet

____________________________ nn _
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prther performancewill perfect and complete. Sucha right, pos-
sessoryin its nature,�y�~�t coupled,under existing laws, with further
rights asto acquisitionof title, is declared;by the statutes,and the
decisionsof the supremecourt of Colorado,to be a real-estatetitle.
Sucha propertypassesto the heir, is subject to seizureands'11eas
real estate,must be conveyedby deed, and is subject to partition.
Gillett v. Gaffney,3 Colo. 351; Searsv. Taylor,4 Colo. 40; Filmore
v. Beithman,6 Colo. 124. See,also, McKeonv. Bisbee,9 Cal. 142;
Watts v. White, 13 Cal. 324; Merritt v. ¥ludrZ, 14 Cal. 64; Lowe v.
Alexander,15 Cal. 302; Hughes v. Devlin, 23 Cal. 502; Spencerv.
Winselman,42 Cal. 479; Dall v. ConfidenceSilver Min. Co., 3 Nev.
531.

It is doubtlesstrue tha;t the jurisdiction of the federal courts, sit-
ting as courtsof equity,is not dependentuponor limited by anystate
statutes. Neither is the practice therein prescribedby state leg-
islation. Boyle v. Zacharie,6 Pet. 658; Strettell v. Ballou, 3 Mc-
Crary, 46; S. C. 9 Fed. Rep.256,and casescited. Yet it is equally
true that an enlargementof equitablerights,givenbya statestatute,
may be administeredin a federal court. Holland v. Challen,110 U.
S. 15; S. C. 3 Sup. Ct. Rep.495. I take it, in this respect,there is
no difference betweena legal and an equitable right. The federal
courtsenforceand administerthelawsof thestate; and if any right,
legal or equitable,be given by a state statute,the non-residentliti-
gant who may come, or be forced, into a federal court, may avail
himself thereof. Snch I understandto be the generalrule. Any
exceptiontheretoariseseither becausethe statestatuteconflictswith
some federal legislation,or becausethe right grantedis one not in
its natureadministerablein federal courts. Clark v. Smith, 13 Pet.
195; Broderick Will Case,21 Wall. 520.

Courtsof equityhavea generaljurisdictionin mattersof partition.
It is true that,at an early day,partition,beiugconsideredasa divis-
ion of legal estates,was regardedas peculiarly a proceedingat law,
andspecialreasonswere supposednecessaryto sustainthe jurisdic-
tion of a court of equity. Story, Eq. Jur. ¤¤ 646-658. In these
sectionsan historical review is given, and in the last section the
learned author thus statesthe present state of the law: "These
courts [courts of equity] have assumeda generalconcurrentjuris-
diction with courtsof law in all casesof partition; so that it is not
now deemednecessaryto state �i�n�~�t�h�e bill any peculiar ground of
equitableinterference."

I summarizemy conclusionsin threepropositions: (1) Courtsof
equity have, concurrentlywith courts of law, generaloriginal juris-
diction in mattersof partition. (2) Federalcourts,sitting as courts
of equity, may administerany right of an equitablenaturegiven by
the statutesof the state. (3) Under the statutesof Colorado,parti-
tion of a mining claim held by joint owners,under the possessory
rights given by '1cts of congress,may be had, notwithstandingthe
legal title has not yet passedfrom the generalgovernment. The
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exceptionto this portion of the answermust thereforebe sustained.
The answerfurtherallegesthat accountsbetweencomplainantand

defendants,concerningsaid mine, areunsettled,and that numerous
suits are pendinginvolving the title to the mine, and the rightsand
interestsof its various owners. To thesematters,also, exceptions
have been filed. I overrule theseexceptions. I do this for these
reasons: This is an equitableproceeding. The merefact of joint
ownershipdoesnot give an equitableright to a partition. Seldom
can a division of a mine be made. Generallypartition must result

. in a sale. To 8uchpropertythereis anunknownvalue; and a chan-
cellor may well requirefull information as to all the relationsof the
parties to the property before decreeingany partition which will
practicallyresult in dispossessingone of the partiesentirely. I dt'
not enlargeupon this matter,but simply notice it, to guard against
any thought that partition is to follow asa legal right. When the
facts arefully presented,I can the betterdeterminewhetherpartition
oughtequitablyto be ordered,and,if 80, upon what terms.

ROSENBAUM v. BOARD OF SUP'RS,etc.

(Oirouit Court, D. California. May 24, 1886.)

1. MANDAMUs-JURISDICTION OF TflE CmCUIT COURT-WHEN GIVEN.
The United Statescircuit courthasno jurisdiction to entertainan applica-

tion for a mandamulI,originally presentedtherein, exceptas ancillary to
someotherproceedingestablishingthedemand,andreducing'it to judgment.
andin the natureof processfor executingsuchjudgment.

2. SAME-JURISDICTION-REMOVAL FROM STNrE TO UNITED STATES COURTS-
CONSTRUCTION OF ACT OF CONGRESSOF 1875. �!�I�~ 1, 2, 716.

Jurisdictionof a writ of mandamuscannotbe conferredupon the United
Statescircuit court by commencingthe proceedingin, the statecourt. and
then removingit to the United Statescircuit court,underthe actof congress
of 1875.

8. SAME-ACT OF CONGRESSOF 1875, �~�§ 1, 2. .
A mandamu8is not"a suit of a CIvil nature,at law or in equity,"within the

meaningof the act of congressof 1875. .
4. SAME-CODE CAL. ¤¤ 1034,1086.

Underthe California Codea mandamusis not regardedasan actionat law
or a suit in equity,in theordinarysensein which thosetermsareused; but as
a special proceedingto afford a remedywherethereis not a plain, speedy,
andadequateremedy"in the ordinary courseof law."

A. L. Rhodes,for petitioner.
John Lord Love, for respondents.
BeforeSAWYER, circuit judge.

SAWYER, J. This court hasno jurisdiction to entertainan appli-
cationfor a mandamus,originally presentedherein,exceptasancillary
to someotherproceedingestablishingthe demand,and reducingit to


