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stipulations ceased to have force. I think this is a mistake. "Im.
mediately due at the option of the holder" means "immediately upon
or after his election," and not "immediately upon default, providing
he immediately elects." Such provision was for his benefit, and the
notes did not immediately become due, but only upon his option,
which might be exercised thereafter, and might consequently postpone
the maturity of the notes. .

HORNE v. HoYLE.!

«(Jl'1'cult (lowt, E. D. Miasou'l'i. October 1, 1886.)

1. SBT-OFF AND COUNTBR-CLArn-CONTRACT-RBV. ST. Mo. § 8522.
In a suit on a contract by an alleged assignee thereof, the defendant may,

under the Missouri practice act, set up as a counter-claim a breach of a con-
tract between himself and the plaintiff; and the fact that he alleges that such
contract is the one sued on does not make his answer demurrable.

2. SAME-CONTRAc'r-VARIANCE.
Semble, that where, in a suit upon a contract, the plaintiff sues as assignee

thereof, there can be no recovery if the evidence shows that the contract was
made with him.

At Law. Demurrer to answer. .
For opinion on motion to strike out, see 27 Fed. Rep. 216.
George D. Reynolds, for plaintiff.
Dyer, Lee <t Ellis, for defendant.

BREWER, J., (orally.) This petition alleges a contract between an
electric light company and the defendant for the putting in of an
electric plant, the performance of the contract, a partial payment,
and an assignment to the plaintiff. At the last term the defendant
answered, and a motion made to strike out part of the answer was
sustained. 'l'hereafter an amended answer was filed containing as a
second defense a counter-claim. In that the defendant
alleges that the plaintiff made the contract with the defendant; that
the contract was broken by the plaintiff; and asks damages for the
breach. One of the stipulations in the contract, as alleged both in
the petition and answer, was that an indemnifying bond should be
given guarantying the defendant against any suit for infringement
or otherwise; and in this counter-claim it is alleged that the plaintiff
failed to give this indemnifying bond, and that he has been sued by
the Thompson-Houston Electric Light Company, and defendant has
been put to costs and expense. The plaintiff insists that we must
take the petition as disclosing just such a contract as he alleges,-
a contract made by the electric light company, and afterwards as-
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signed to the plaintiff; and it is contended the defendant cannot, by
alleging that the contract was made with the plaintiff, make a coun-
ter-claim arising out of the same transaction set forth in the petition.
, I take it that, under the rules of pleading obtaining in this state,
he is right in that respect; that we are to take the pleadings as they
read, and not as affected by mere exhibits; and that if the contract,
filed as an exhibit, and not made a part of the pleadings, when offered
in evidence, turns out not to be a contract on the part of the electric
light company, the plaintiff will go out of court because of It failure
to prove his allegations. But it is also true that under your statute
a counter-claim is not limited to a matter arising out of the sllbject
of the plaintiff's cause of action. Any cause of action arising on a
contract may be set up as a counter-claim.
'fhe defendant alleges he made a contract with the plaintiff. True,

he says it is the contract attached to the plaintiff's petition as an ex-
hibit, but that is unimportant. He alleges he made a contract with
the'plaintiff, and that the has broken that contract, and he
has suffered damages thereby. If, on the trial, when the contract is
produced it should turn out to be such as he alleges, the plaintiff
must go out of court and the defendant's counter-claim will stand;
for, if there was a contract made between the defendant and the
plaintiff directly, broken by the plaintiff, there is a counter-claim
which may he sued on, independent of the plaintiff's ability to main-
tain his cause of action. So I think there is an independent cause
of action set forth in this couuter-claim. The demurrer, therefore,
will be overruled, and the plaintiff will have leave to reply.

GRAHAM and Wife v. HANNIBAL & ST. J. R. Co.t

(Oircuit Oourt, E. D. M'i88ouri. October 1, 1886.)

ES'l'OPPEL-DAMAGES FOR DEATH OF MINOR-EARNINGS DURING MINORITy-REV.
ST. Mo. 2123.
A satisfied judgment for damages for the death of a minor, recovered un-

der section 2123, Rev. St. Mo., by his parents, is a bar to a subsequent com-
mon-law ootion by 8uch parents to recover the 1088 of their child's earnings
during minority.

At Law.
Fagg cf; Hatch, for plaintiffs.
Strong cf; Mosman and George S. Grover, for defendant.

BREWER, J., (orally.) You have two statutes providing for dam-
ages in the case of death through negligence; one giving a penalty of
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