LOUD . STONE. 749,

The fact whether the defendants knew of the guardianship of the.
plaintiff in the transactions with the plaintiff is not material in this-
sction, so that he show and establish his representative character.

The burden is upon the plaintiff to show the amounts and items
claimed to have been paid by him and stated in his account, to ena-
ble him to recover for them. He can only recover such as he shows
he has so paid under these directions.

Now, take this case, examine carefully the evidence, and apply the
facts so established, with these general principles of the law, and
make such finding as will satisfy you of having sorrectly decided the
case. If you find for the plaintiff, you will give him interest, at the
rate of 7 per cent., on the balance of the account, from the {ime pay-
ments were 8o made to the first day of the present term,

Verdict for the plaintiff. .

Loup, Ex’x, v. SToNE.1
(Circuit Court, D. Massachusetts. August 18, 1888.)

PATENTS FOR INVENTIONS — SUIT FOR INFRINGEMENT— PROFITS—MASTER'S RE-
PORT.
The report of the master, finding that at least one-half of defendant’s profits
made from his manufacture and sale of infringing pumps was due to the use
of the patent in suit, sustained, and & rehearing of the case denied.

In Equity. ;
J. E. Maynadier and F. Dodge, for complainant,
T. L. Wakefield, for defendant.

Cort, J. Judge NeLsox held that the plaintiff was not entitled to
recover the entire profits derived by the defendant from. the manu-
facture and sale of the infringing pumps; that the defendant is ac-
countable for the profits only so far as the infringing pumps contained
the exact improvements described in the plaintiff’s patent in suit.
In the report of the master, on recommitment, he has found that at
least one-half of the profit made by the defendant is to be attributed
to his use of the plaintifi’s invention. The defendant excepts to the
master’s construction of Judge LowELL's opinion that the exact im-
provements described in the patent in suit comsist in the chamber
and valves so arranged in a diaphragm pump that they can be
reached and the valves removed by hand for the purposes specified.
I think the master’s construction right, and that his finding upon the
question of what are the exact improvements described in plaintiff’s

1Edited by Charles C. Linthicum, Esq., of the Chicago bar.
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patent ig sufficiently definite under the order of recommitment. De-
fendant’s first exception should be overruled.

The master found that no prior pump contained any part of the
plaintiff’s improvements as defined by the court. The fact that in
prior piston pumps the chamber and valves could be reached and re-
moved by hand is immaterial. The portion of defendant’s profits for
which he is accountable is not to be measured by what was attribu.
table to the use of a diaphragm instead of a piston, but it is the profits
attributable to the use of plaintiff’s patented combination. The de-
fendant’s second exception is overruled.

The findings of the master that the improvements covered by plain-
tiff’s patent are not found in prior pumps, and that the Edson water-
pump may properly be considered as an abandoned experiment, seem
to me to be correct, and therefore the third, fourth, fifth, sixth,
seventh, and eighth exceptions are overruled. The ninth exception
is also overruled, .

I think the master’s report on the state of the art, and the exact
improvements covered by plaintiff’s patent, are sufficiently clear, and
that his finding that at least one-half of the profit made by defend-
ant is to be attributed to his use of plaintiff’s invention should be
affirmed. This disposes of the tenth exception.

The remaining exceptions, so far as they are not covered by those
already considered, raise the question whether the master properly
refused to report the evidence. Under the circumstances as pre-
sented in the master’s report, and which it is unnecessary to enter
upon in detail, I am of opinion that the master was justified in the
action taken.

Defendant’s exceptions overruled. Plaintiff’s exceptions overruled.
Defendant’s petition for rehearing denied,

Wirarp and others v». Coopen.?

SamME v, THOMES,
(Oireuit Court, D. Maine. September 23, 1886.)

PATENTS POR INVENTIONS—WILLARD FisHE Pocker—ParenT No. 240.630.
Patent No. 240,630, granted to Henry E. Willard, April 26, 1881, for lmprove-
ments in fishing apparatus, is void for want of invention.

In Equlty.
William Henry Clifford, for complainants.
George E. Bird, for Eben C. Cooper,

1Reported by A. H, Davis, Esq., clerk United States circuit court of Maine,



