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ployer is never responsiblefor an injury sustainedby his servanir
or employe,in consequenceof the negligenceof nfellow-servant,so.
long as theemployerexercised duediligencein the employmentand
retentionof the latter. But this partial rule has beenso modified
in the nationalcourts,and thoseof many of the states,that "where
a servantis authorizedand requiredby his employmentto furnish or
provide suitable material or appliancesfor the work in which his
fellow-servantsare engaged,whether under his special direction or
otherwise,and one of them is injured by reasonof his neglect or
omissionin eitherof theserespects,the commonmasteror employer
is responsiblein eithercase." Gilmore v. Northern Pac. By. Co., 9
Sawy. 563; S. C. 18 Fed. Rep. 869; Hough v. Railway Co., 100 U.
S.213; Chicago, M. li St. P. By. Co. v. Ross,112U. S. 377; S. C.
5 Sup. Ct. Rep.184; Northern Pac. Ry. Co. v. Herbert, 116 U. S.
647; S. C. 6 Sup. Ct. Rep. 590. And it is very doubtful if the de-
cision in Couch v. Steel would now be followed in England; espe-
cially in the face of the British shippingact. passedin the sameyear,
giving to a fourth of the crewof avessela right to havea survey.and
makingunseaworthinessa suffipient excusefor desertion,or a refusal
to join the ship after signing the articles. 1 Kay, S. & S. 575.

But admitting, for the occasion,that this courtought to folhw the
ruling in Couch v. Steel, in a suit by a British seamanagainsta

, British vess,el,it is not in point.- The circumstancesare different.
In that caseit did not appeartoat the owner had knowledgeof the
unseaworthinessof the vessel; but in this one there was actual
knowledgeon the part of both the masterand the mateof the un-
soundand unseaworthycondition of the vesselin the particularof
this rope, coupled not only with willful negligeuce,but wanton in-
difference,on the part of the former. It is admittedthat the lnaster
standsfor and representsthe owner while in chargeof the vessel,
and, in my judgment,the mate,when not in the immediatepresence
of the former, does also. The Ohand08,6 Sawy. 548; S. 0. 4 Fed.
Rep. 645.

The pointof contributorynegligenceis theone mostinsistedon by
the defense. Considerabletestimonywas taken on the questionof
what is the purposeof the crane-line,andwhether it may properly
be usedas a foot-rope. The crew of the vessel,and otherswho had
been to sea as seamenand mate, testified that it was used.when
convenient,as a foot-rope. Severalmastersof British vesselsin this
port sworethat it oughtnot to be usedasa foot-rope. The master,
while stating that it is not primarily a foot-rope, iu effect admitted
that it might be and was so used,with care, by holding on to the
stayor shroudwith one hand,or, as he aptly put it, themankeeping
"one handfor himself and the otherfor bis owner."

The evidenceandargumentof the defenseconcerningthe libelant's
use of the crane-lineassumedthat he stood thereonwith both feet.
and pulled at the sheetwith both hands,thusputting both his weight
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and strengthon therope,without holdingon to anything. But there
is no evidencein supportof this assumption. The only evidenceon
the subject is the testimonyof the libelant. He says that when he
found the lower end of the sheetwas foul, andwould not comeup. he
concludedthat the hooks011 the end of it werefast in thejib. halyard
on the port side of the vessel. The bark was going about,and dis-
patch was necessary,and so, for the purposeof loosing the sheet,he
went out on the crane-line,asnearlydirectlyoverit as he could,and,
holding on to the shroud with one hand,shook the sheetwith the
other for the purposeof loosingthe hooks, when the line gaveway,
and precipitatedhim to thedeck. The libelant impressedme favor-
ably. His mannerwas modest, and his speechmoderate,and he
spokeas one telling the truth. In addition,his story in this respect
is intrinsically probable. Any seamenwould know that,if the hooks
were fast, pulling on the sheet,and particularly in the line from the
sideof the vesselto the foretop,was not the way to loosethem; and
that the propermethodwas to getdirectly over them,asnearas pasá
sible,andshakethemloose,as an anglerwould his hook whencaught
on somethingin the bed'of the stream. Substantially,this is the
libelant'saccountof how he went on the crane-line,andwhat hedid
there.

In The Ghandos,6 Sawy. 547, S. C. 4 Fed. Rep. 645, speakingin
the light of the evidencein that case,which waslimited, and from
no other knowledge 01' information, I said, substantially,that the
craneálineis not primarily a foot-rope,but intendedto keepthestays
steady; that it is oftenusedby seamenin going from the top to cast
off the stop on the foretopágallanthalyards,but that it is considered
an insecurefooting, and one that oughtnot to be usedwithout other
support,or more than ordinary caution. On further acquaintance
with the subject,and particularly from the evidencein this case,I
am satisfied that this statementof the purposeand useof this rope
in the equipmentand conductof a vesselis somewhatnarrowertban
the fact, asknown and practicedby seamen. 1 think the crane-line
is very commonlyusedto stepor walk on, andevento do light work
on,-sucbas to passa rope,-butnot to standand heaveand haul
on; but, generally,with one handon, or armor legaround,theshroud
or stay,as a security. And suchwas theusemadeof it by the libel-
ant. Indeed,the use he madeof it would not be considerednegli-
gent, even under the view taken of the matter in the caseof 'l'he
Ghando8. In tbat casethe libelant, a heavyman,went up the fore-
rigging, and onto the craneáline,in the night, to castoff the stopon
the foretop-gallanthalyards,aud,insteadof holding on to the shroud
or stay in any manner,sator stood on the line with all his weight,
while using both handsto loosethe stop,when the line partedat the
hitch neal' the stay,and he fell.

It is also suggestedthat the libelant might, with care,haveob-
servedthe faulty condition of the rope before going on it. But the
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linegaveway at the shroud,andthechafingof theseizing,asit rubbed
againstthe outsideof the shroud,would not be apparentto one com-
ing onto the line from the oppositeside thereof,as the libelant did.

In conclusion,in my judgment,the libelant was not guilty of con-
tributory negligencein going out on the crane-linewhen and as he
did, but his fall therefrom,and the injury sustainedthereby,are di-
rectly attributableto the unsoundand unseaworthycondition of this
rope, resulting from the willful negligenceand wanton indifference
of the masterin the premises.

It only remains to be consideredwhat damagesthe libelant is en-
titled to recover. According to the articles, he is in his thirty-first
year. His occupationis that of a seaman,at which hecan probably
earn$150 a year besideshis living. He will not be able to do duty
as a seamanagain; but he can work at any commonlabor wherehe
can havea smooth,flat surfaceto standor walk on. Assumingthat
his powerto earn moneyis permanentlydiminishedone-thirdby the
injury, I will allow him $1,000on this account,and to this add $500
as a compensation,in somemeasure,for the bodily and mental suf-
fering he sustainedduring the four monthswhich elapsedbetween
the dateof his injnry and his removal to the hospital,and the cost
and expenseof maintainingthis suit for redress.

It is admitted in the answerthat the sum of $70.70 is due the
libelant on accountof wages. Although the voyage for which the
libelant shippeddoesnot terminate in this port, but in the United
Kingdom, stillit is practicallyat anend. Themanis yet on crutches,
and will be unable to do a seaman'sduty when he can walk without
them. He hasbeensentto thehospitalby the master,at his ownre-
quest, which, underthe circumstances,is equivalentto a rescission
of the contract. It is also betterfor the ownersthat he be paid his
wages,and allowed to leavethe vessel,and thereby absoLveit from
any further responsibility on his account. To this amountof $1,-
570.70 there probably ought to be added the sum of $500, in con-
sideration of the neglect and indifference with which the libelant
was treatedby themasterafterhis injury. Insteadof goingforward
every day, as he should havedone,and looking after the man's leg,
and doingwhat hecould to makehim comfortable,he contentedhim-
self with one or two visits, and occasionalinquiriesof the cook and
steward; and was evencruel enough,on someoccasions,to have the
man hobble aft, without a crutch, to see him, and get a dose of
castoroil. According to his own statement,the masterdid not visit
the libelant after the accidentuntil the next day, but whetherearly
or late he doesnot state. But, under the circumstances,I prefer to
err in fixing the amountof damagesagainstthe libelant ratherthan
in his favor.

'rhe libelant is entitled toa decreefor $1,570.70,and the costs
and disbursementsof the suit.
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COLLISION-TUG AND Tow-NEGLIGENCE-RECOVERYAGAINST ONE OR BOTH
VESSELS.

Whena collision is causedby the negligenceof two vessels,proof that the
disastercould havebeenpreventedby oneof themis notsufficient to excul-
patetheother. Theentire �d�a�m�a�~�e may berecoveredfrom onevessel,though
both be in fault, if oneonly is served.

In Admiralty.
George Clinton, for libelant.
S. B. Porter, for claimant.

COXE, J. The ownerof the canaláboatS. H. Fish brings this ac-
tion againstthe steam-tugTroy to recover damagesoccasionedby
her negligencein causing,or contributing to cause,a collision be-
tweenthe canal-boatandthesteam-tugHambler. In thelibel, which
was filed July 13, 1880, both tugs were madeparties,andthe collis-
ion is thereattributed to their joint negligence. For some reason,
not fully explained,the Hamblerwas not servedwith process,and is
now, beyondthe jurisdiction of the court.

On the morning of the first of November,1879, the libelant em-
ployedthe Troy to tow his canal-boat,from a point in the Erie canal
near Baker's dock, to the Niagara elevator, on the Buffalo river,
whereshewas to take in a cargo of wheat. The route lay through
slipi No.1 and the Erie basin. The channel in the basinat this
poiIit, owing to a sunkenbarge and shallow water oppositethe slip,
is about 238 feet wide. On the day in questionthreevesselswere
lying at the southerly cornel' of the slip, projecting into the basin
some 85 feet; thus reducing the width of the channel to 153 feet.
Two vesselsof about similar dimensionswere lying abreastat the
northerly corner of the slip. The canal boat was about 97 feet
in length, the Troy 48 feet, and the line between them 7 feet, so
that the distancefrom the stemof t,he tug to the sternof the canal-
boatwas 152 feet, or but a foot less than the width of the channel
betweenthe vesselsand the sunkenbarge. The Hambler, a larger
tug than the Troy, was proceeding,at the usual rate of four miles an
hour, down the Erie basin,when the Troy, with her tow, headed
west, andgoing at the rate of threemiles an hour,emergedfrom the
slip. The Troy proceededon her course; and,when shewas within
a short distanceof the sunkenbarge,the canal-boat,which then was
moving directlyacrossthe channel,was struckby the Hambleron her
port side, 1t>rward of amidships, and nearly oppositethe forward
hatch. The blow causedher to sink soonafterwards.

1Reportedby TheodoreM. Etting, Esq.,of the Philadelphiabar.


