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Tee Trov.!

(Distriet Court, N. D. New York. October 9, 1886.)

CorLisioN — Tue AND Tow — NEGLIGENCE — RECOVERY AGAINST ONE OrR BoTH
VESSELS.

When a collision is caused by the negligence of two vessels, proof that the
disaster could have been prevented by one of them is not sufficient to excul-
pate the other. Theentire damage may be recovered from one vessel, though
both be in fault, if one only is served.

In Admiralty.
George Clinton, for libelant.
S. B. Porter, for claimant.

Coxg, J. The owner of the canal-boat 8. H. Fish brings this ac-
tion against the steam-tug Troy to recover damages occasioned by
her negligence in causing, or contributing to cause, a collision be-
tween the canal-boat and the steam-tug Rambler. Inthe libel, which
was filed July 13, 1880, both tugs were made parties, and the collis-
ion is there attributed to their joint negligence. For some reason,
not fully explained, the Rambler was not served with process, and is
now, beyond the jurisdiction of the court.

On the morning of the first of November, 1879, the libelant em-
ployed the Troy to tow his canal-boat, from a point in the Erie canal
near Baker’'s dock, to the Niagara elevator, on the Buffalo river,
where she was to take in a cargo of wheat. The route lay through
glip, No. 1 and the Erie basin. The channel in the basin at this
poiut, owing to a sunken barge and shallow water opposite the slip,
i8 about 238 feet wide. On the day in question three vessels were
lying at the southerly corner of the slip, projecting into the basin
some 85 feet; thus reducing the width of the channel to 153 feet.
Two vessels of about similar dimensions were lying abreast at the
northerly corner of the slip. The canal boat was about 97 feet
in length, the Troy 48 feet, and the line between them 7 feet, so
that the distance from the stem of the tug to the stern of the canal-
boat was 152 feet, or but a foot less than the width of the channel
between the vessels and the sunken barge. The Rambler, a larger
tug than the Troy, was proceeding, at the usual rate of four miles an
hour, down the Erie basin, when the Troy, with her tow, headed
west, and going at the rate of three miles an hour, emerged from the
slip. The Troy proceeded on her conrse; and, when she was within
a short distance of the sunken barge, the canal-boat, which then was
moving directly across the channel, was struck by the Rambler on her
port side, forward of amidships, and nearly opposite the forward
hateh. The blow caused her to sink soon afterwards,

1Reported by Theodore M. Etting, Esq., of the Philadelphia bar,
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The situation can be better illustrated by a diagram than by wordss
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The collision took place between 9 and 10 o’clock, in broad day-
light. The weather was clear, and there was but little wind. There
is some dispute as to whether the tug Troy gave any signal while in
the slip. Those on the Rambler and the Fish heard none. The
claimant’s positive testimony that she blew three blasts when opposite
the Exchange elevator, near the entrance fo the slip, should, how-
ever, be accepted as true.

It is conceded by all that the canal-boat was helpless, and there-
fore without fanlt. It may also be regarded as proved that the Ram-
bler was guilty of negligence. The court so intimated at the argu-
ment, and no reason is seen for changing the opinion then formed.
That a powerful fug, unincumbered by a tow, could have avoided
such a collision, is a proposition almost self-evident. But the Ram-
bler is not now before the court, and the inquiry must therefore be
wholly confined to the Troy. Was she at fault? Could she have
avoided the collision ?

The theory of the claimants apparently is that they are exeulpated
when it is shown that the Rambler could have prevented the accident;
that, because the proper way for a tug with a tow to pass out of slip
No. 1 is to go straight across the channel, it follows, as a necessary
conclusion, that this course must be pursued in all circumstances,
and without reference to the danger confronting her. This proposi-
tion cannot be maintained. A party who is compelled to cross a
railroad track in order to reach his destination, and who, without
making the slightest effort to ascertain whether the track is clear,
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drives his team in front of an advancing train, and wrecks his wagon,
cannot escape the charge of negligence by proving that the engineer,
by reversing his engine and applying the air-brakes, might have
avoided the accident.

The channel through the basin was the regularly traveled route
where vessels were constantly passing and repassing. Slip No. 1
was a comparatively untraveled water-way. On the day in question,
egress was rendered particularly dangerous by reason of the ves-
sels lying abreast at each side of the entrance. The sunken barge
opposite made the channel a narrow one at all times, but these ob-
structions reduced it to 153 feet. The master of the Troy knew all
this. He knew that, in order to take his tow up the basin, it was
necessary for him to run across and completely block the channel.
He could see neither north nor south until the tug had passed the
outmost vessel. He did not know but a tug with a heavy tow, or a
large vessel, not easily controlled, was about passing the slip; and
yet, without taking any extraordinary means to ascertain the situa-
tion, without slackening his speed, without giving any but the ordi-
nary signal, which indicated that a tug was in the slip, and nothing
more, he ran out directly across the channel. The canal-boat was
thus caught in a trap without power to protect herself. The situa-
tion was unusual. It demanded unusual precautions. The failure
to take them was negligence. The testimony is undisputed that the
Troy was handled precisely as she would have been if the channel
had been clear. But, even after the tug had reached the middle of
the channel, she might, it seems, have prevented the collision. The
Rambler did not know that the Troy had a tow until the line became
visible. She was not called upon to stop until this fact was appar-
ent. It was entirely obvious that the Troy alone could have crossed,
as she did cross, with entire safety. But the Troy knew that she had
a tow. She saw the Rambler bearing down upon her, without dimi-
nution of speed or change of course, until she was about 100 feet
away. The Rambler was then informed that the Troy had a tow,
and the Rambler was reversed. Why was not the Troy reversed ?
The evidence on the part of the libelant is not as full upon this point
" as it might have been. The court, however, being frequently called
upon to deal with the relations of tugs to their tows, may take judieial
notice of what a tug can do in certain circumstances.

It is in evidence that the Raabler, a much larger tug, and going
at a greater rate of speed, could have been stopped in from 15 to
20 feet. The Troy certainly could have been stopped within the
same space. If, on emerging into the basin, the Troy had given
the danger signal, immediately reversed, and stopped the canal-boat
which was unloaded, and therefore more easily controlled, it is quite
certain that the injury would have been averted. So, too, she might
have ported and gone to the north. In this way the blow would have
been avoided altogether, or, if received, it would have been a glanc-




864 FEDERAL REPORTER.

ing blow, and comparatively harmless. If is true that the situation
after the Troy had passed into the channel was a difficult and an em
barrassing one. Almost any maneuver suggested might have been
attended with some injury to the canal-boat, and to the jib-booms
and head-gearing of the adjacent vessels, but any course was pref-
erable to running directly across the bows of a large and powerful
tug which was rapidly approaching, and which had shown no incli-
nation to stop or change her course. In the one case the danger
was imminent, and the consequence of a collision serious; in the
other, it was contingent and remote, and in any event but slight
injury could ensue,

There is not the slightest doubt in the mind of the court that the
collision was caused by the fault of both tugs; but as the Troy is the
only one proceeded against, and as the Rambler is not now within
the jurisdiction of the court, the recovery, so far as the present cause
is concerned, must be against the Troy alone. The Atlas, 93 U. S.
302.

There should be a decree for the libelant, with costs, and a refer-
ence to compute the amount due.
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Huenirr ». Jornson.!
(Circust Court, B. D. Missouri. September 30, 1886.)

1. ProMigsORY NOTES—NEGOTIABILITY—EXEMPTIONS.
A note is not rendered non-negotiable by the addition of the following stip-
ulation, viz.: “We do hereby relinquish and waive the benefit of all laws ex-
empting real and personal property from levy and sale.” 2

2. SAME—EXCHANGE. . . i
A note is rendered non-negotiable by the incorporation therein of an agree-
ment to pay the sum named, “with * % # exchange.”3

In Equity.
T. W. B. Crews, for plaintiff.
Dyer, Lee & Ellis, for defendant.

BrewEgr, J., (orally.) The first question presented is whether a.
note in form negotiable is rendered non-negotiable by the addition,
at its close, of this stipulation: “We do hereby relinquish and waive
the benefit of all laws exempting real and personal property from levy
and sale.” In the absence of any statute of the state preseribing the
effect of such a stipulation, it is merely a question of general com-
mercial law, in whieh federal courts follow their own opinions, rather
than necessarily the decisions of the state courts. That stipulation
is one which does not affect the time or amount of payment, or place
of payment, or the party by whom or to whom payment is to be made.
In short, it in no manner affects any of the essential elements of a
negotiable promissory note. It is a stipulation collateral entirely to
all that goes to make up a negotiable note, and it is not the principal
part of the contract. It is collateral and ancillary. It no more
affects the note as a note than a collateral mortgage or trust deed
given to secure its payment; and, though it is a part of the one in-
strument, yet, as the supreme court of this state and other courts
have held, a note, and mortgage given at the same time to secure if,
although written in two instruments, are parts of the same transac-
tion, and are to be construed as though they constituted but one in-
straument. I have no hesitation in holding that this stipulation does
not affect the question of negotiability. Of course, a distinction must
be made between a case like this and an instrument which contains
a contract for the sale of property, and a promise to pay therefor.
In that the sale is the main feature, or at least an indispensable pro-
vision, and the promise to pay is only a subordinate, or at best a co-
ordinate, part of the agreement; for here the note is the principal
thing. The promise to pay is the contract, and this other is a mere
collateral and supporting stipulation.

The other question, which affects two of the notes sued on, is
whether a note otherwise negotiable is rendered non-negotiable by

1 Edited by Benj. F. Rex, Esq., of the St. Louis bar,
%See note at end of cage, part 1. 8 .3ee note at end of case, part 2,
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