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COLLISION-TUG AND Tow-NEGLIGENCE-RECOVERYAGAINST ONE OR BOTH
VESSELS.

Whena collision is causedby the negligenceof two vessels,proof that the
disastercould havebeenpreventedby oneof themis notsufficient to excul-
patetheother. Theentire �d�a�m�a�~�e may berecoveredfrom onevessel,though
both be in fault, if oneonly is served.

In Admiralty.
GeorgeClinton, for libelant.
S. B. Porter, for claimant.

COXE, J. The ownerof the canaláboatS. H. Fish brings this ac-
tion againstthe steam-tugTroy to recover damagesoccasionedby
her negligencein causing,or contributing to cause,a collision be-
tweenthe canal-boatandthesteam-tugHambler. In thelibel, which
was filed July 13, 1880, both tugs were madeparties,andthe collis-
ion is thereattributed to their joint negligence. For some reason,
not fully explained,the Hamblerwas not servedwith process,and is
now, beyondthe jurisdiction of the court.

On the morning of the first of November,1879, the libelant em-
ployedthe Troy to tow his canal-boat,from a point in the Erie canal
near Baker's dock, to the Niagara elevator, on the Buffalo river,
whereshewas to take in a cargo of wheat. The route lay through
slipi No.1 and the Erie basin. The channel in the basinat this
poiIit, owing to a sunkenbarge and shallow water oppositethe slip,
is about 238 feet wide. On the day in questionthreevesselswere
lying at the southerly cornel' of the slip, projecting into the basin
some 85 feet; thus reducing the width of the channel to 153 feet.
Two vesselsof about similar dimensionswere lying abreastat the
northerly corner of the slip. The canal boat was about 97 feet
in length, the Troy 48 feet, and the line between them 7 feet, so
that the distancefrom the stemof t,he tug to the sternof the canal-
boatwas 152 feet, or but a foot less than the width of the channel
betweenthe vesselsand the sunkenbarge. The Hambler, a larger
tug than the Troy, was proceeding,at the usual rate of four miles an
hour, down the Erie basin,when the Troy, with her tow, headed
west, andgoing at the rate of threemiles an hour,emergedfrom the
slip. The Troy proceededon her course; and,when shewas within
a short distanceof the sunkenbarge,the canal-boat,which then was
moving directlyacrossthe channel,was struckby the Hambleron her
port side, 1t>rward of amidships, and nearly oppositethe forward
hatch. The blow causedher to sink soonafterwards.

1Reportedby TheodoreM. Etting, Esq.,of the Philadelphiabar.
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The situationcanbebetter illustratedby a diagramthanby words:
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The collision took place between9 and 10 o'clock, in broadday-
ligpt. The weatherwasclear,and therewas but little wind. There
is somedisputeas to whether the tug Troy gave any signalwhile in
the slip. Those on the Rambler and the Fish heard none. The
claimant'spositivetestimonythatsheblew threeblastswhenopposite
the Exchangeelevator,-near the entranceto the slip, should, how-
ever, be acceptedas true.

It is concededby all that the canal-boatwas helpless,and there-
fore without fault. It mayalso beregardedas provedthat the Ram-
bler was guilty of negligence. The court so intimated at the argu-
ment, and no reasonis seenfor changingthe opinion then formed.
That a powerful tug, unincumberedby a tow, could have avoided
,sucha collision, is a propositionalmostselfáevident. But the Ram-
bler is not now before the court, and the inquiry must therefore be
wholly confined to the Troy. Was she at fault? Could she have
avoidedthe collision?

The theoryof the claimantsapparentlyis that theyare exculpated
whenit is shownthat theRamblercould havepreventedtheaccident;
that, becausethe properway for a tug with a tow to passout of slip
No.1 is to go straight acrossthe channel,it follows, as a necessary
conclusion, that this coursemust be pursuedin all circumstances,
and without referenceto the dangerconfrontingher. This proposi-
tion cannot be maintained. A party who is compelled to cross a
railroad track in order to reach his destination,and who, without
making the slightest effort to ascertainwhether the track is clear,
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driveshis teamin front of an �a�d�v�~�n�c�i�n�g train, andwreckshis wagon,
cannotescapethe chargeof negligenceby proving that theengineer,
by reversing his engine and applying the air-brakeB, might have
avoidedthe accident.

The channelthrough the basin was the regularly traveled route
where vesselswere constantlypassingand repassing. Slip No.1
wasa comparativelyuntraveledwater-way. On thedayin question,
egresswas renderedparticularly dangerousby reasonof the ves-
sels lying abreastat eachsideof the entrance. The sunkenbarge
oppositemade the channela narrowoneat all times,but these�o�b�~
structionsreducedit to 153 feet. The masterof the Troy knew all
.this. He knew that, in order to take his tow up the basin,it was
necessaryfor him to run acrossand completelyblock the channel.
He could seeneither north nor southuntil the tug had passedthe
outmostvessel. He did not know but a tug with a heavytow, or a
large vessel,not easily controlled,was about passingthe slip; and
yet, without taking any extraol'dinarymeansto ascertainthe situa-
tion, without slackeninghis speed,without giving any but the ordi.
nary signal,which indicatedthat a tug was in the slip, and nothing
more,he ran out directly acrossthe channel. The canal-boatwas
thuscaughtin a trap without power to protect herself. The situa-
tion wasunusual. It demandedunusualprecautions. The failure
to take themwas negligence. The testimonyis undisputedthat the
Troy was handled preciselyas shewould have beenif the channel
had beenclear. But, evenafter the tug had reachedthe middle of
the channel,shemight, it seems,havepreventedthe collision. The
Ramblerdid not know that the Troy hada tow until the line became
visible. Shewasnot called uponto stopuntil this fact wasappar-
ent. It was entirelyobviousthat the Troy alonecould havecrossed,
asshedid cross,with entiresafety. But theTroy knewthatshehad
a tow. Shesawthe Ramblerbearingdown uponher,without dimi-
nution of speedor changeof course,until she was about 100 feet
away. The Ramblerwas then informed that the Troy had a tow,
and the Rambler was reversed. Why was not the Troy reversed?
The evidenceon the part of the libelant is not as fnll uponthis point
as it might have been. The court, however,being frequentlycalled
uponto dealwith therelationsof tugsto their tows,maytake judicial
notice of what a tug cando in certaincircumstances.

It is in evidencethat the Ra:nbler,a much larger tug, andgoing
at a greater rate of speed,could have beenstoppedin from 15 to
20 feet. The Troy certainly could have been stoppedwithin the
samespace. If, on emtrging into the basin, the Troy bad given
the dangersignal, immediatelyreversed,and stoppedthecanaláboat
which wasunloaded,and thereforemore easilycontrolled, it is quite
certainthat the injury would havebeenaverted. So,too, shemight
haveportedandgoneto thenorth. In this waythe blow would have
beenavoided altogether,or, if received,it would havebeena glauc-
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ing blow, andcomparativelyharmless. It is true that the situation
after the Troy hadpassedinto the channelwasa difficult and an em
barrassingone. Almost any maneuversuggestedmight have been
attendedwith some injury to the canal.boat,and to the jib.booms
and head-gearingof the adjacentvessels,but any coursewas pref-
erable to running directly acrossthe bowsof a largeand powerful
tug which was rapidly approaching,and which had shown no incli-
nation to stop or changeher course. In the onecasethe danger
was imminent, and the consequenceof a collision serious; in the
other. it was contingentand remote, and in any event but slight
injury could ensue.

Thereis not the slightestdoubt in the mind of the court that the
collision was causedby the fault of both tugs; but as the Troy is the
only one proceededagainst,and as the Rambleris not now within
the jurisdictionof thecourt, the recovery,so far as the presentcause
is concerned,must be againstthe Troy alone. The Atlas, 93 U. S.
802.

Thereshouldbe a decreefor the libelant. with costs,anda referá
enceto computetheamountdue.
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(Oircuit Oourt, E. n. Mi88ouri. September30, 1886.)

1. PROMISSORY NOTES-NEGOTIABIJ.lTy-ExEMPTIONS.
A noteis not renderednon-negotiableby the additionof thefollowing' stip-

ulation,viz.: "We do herebyrelinquishandwaive the benefitof all laws ex-
emptingrealandpersonalpropertyfrom levy andsale."2

2. SAME-ExCHANGE.
A noteis renderednon-negotiableby the incorporationthereinof anagree-

mentto paythesumnamed,"with * * * exchange."S

In Equity.
T. W. B. Crews, for plaintiff.
Dyer, Lee et Ellis, for defendant.

BREWER, J., (orally.) The first question presentedis whether &.

note in form negotiableis renderednon-negotiableby the addition,
at its close,of this stipulation: "We do herebyrelinquishand waive
thebenefitof all lawsexemptingreal andpersonalpropertyfrom levy
andsale." In the absenceof anystatuteof the stateprescribingthe
effect of such a stipulation, it is merely a questionof generalcom-
merciallaw,in which federal courtsfollow their own opinions,rather
thannecessarilythe decisionsof the statecourts. That stipulation
is onewhich doesnot affect the time or amountof payment,or place
of payment,or the partyby whom or to whom paymentis to bemade.
In short, it in no manneraffects any of the essentialelementsof a
negotiable promissorynote. It is a stipulationcollateral entirelyto
all that goesto makeup a negotiablenote,and it is not theprincipal
part of the contract. It is collateral and ancillary. It no more
affects the note as a note thana collateral mortgageor trust deed
given to secureits payment; and, though it is a part of the onein-
strument,yet, as the supremecourt of this state and other courts
have held, a note,and mortgagegiven at the sametime to secureit,
although written in two instruments,are partsof the sametransac-
tion, and are to be construedas though they constitutedbut one in-
strument. I haveno hesitationin holding that this stipulationdoes
not affect the questionof negotiability. Of course,a distinction must
be made betweena caselike this and an instrumentwhich contains
& contract for the saleof property,and a promise to pay therefor.
In that the saleis themain feature,or at leastanindispensablepro-
vision, and the promiseto pay is only a subordinate,or at besta co-
ordinate,part of the agreement;for here the note is the principal
thing. The promiseto pay is the contract,and this other is a mere
collateraland supportingstipulation.

The other question,which affects two of the notes sued on, is
whethera note otherwisenegotiable is renderednon-negotiableby

1 Edited by Benj. F. Rex, Esq.,of theSt. Louis bar.
SSeenoteat endof �c�a�~�e�, part1. 8 ,,,eenoteat endof case,part2-
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