
DAVIS v. M'GEE. 867

NOTE.

PROMISSORYNOTES-NEGOTIABILITY. 1. An instrumentcontaininga stipulationwai-
ing the benefitof exemption lawsis not. accordingto the law-merchant.a negotiab.
instrument,CayugaCo. Nat. Bankv. Purdy, (Mich.) 22 N. W. Rep.93; nor is onecon
tainingstipulationsin regardto the title or right of possessionof the propertywhie!_
constitutesits consideration,Id.; JohnstonHarvesterCo. v. Clark, (Minn.) 15 N. W.
Rep.253; Deeringv. Thom, (Minn.) 12 N. W. Rep.350; Stevensv. Johnson.(Minn.) 9
N. 'V. Rep.677. But see,to the contrary,Merchants'Nat. Bankv. ChicagoRy. Equip.
Co., 25 Fed. Rep.809; Bankof Carroll v. Taylor, (Iowa,) 25 N. W. Rep.810.

2. A note,Providingfor acertainrateofinterest,with Ii provisionfor l\ lowerrateif paid
when due,19 negotiahle, and, in legal effect. calls for interestat the lower rateonly.
Smith v. Crane,(Minn.) 22 N. W. Rep.633. To the contrary,Storyv. Lamb, (Micq.)
18 N. W. Rep.248; S. C. 8 N. W. Rep.87.

A provisionfor anattorney'sfeeto bepaidin theevencofsuit being brought is void.
Merchants'Nat.Bankv.Sevier.14Fed.Rep.662,andnote; Dowv. Updike,(Neb.)7N.W.
Rep.857. Suchprovisionswereheldvalid in Adamsv. Addington,16Fed.Rep.90 j Wil-
sonS. M. Co. v. Moreno,7 Fed.Rep.806; Bankof British N. A. v. Ellis. 2 Fed.Rep.
44; but they destroythenegotiablecharacterof the instrument,in Dakota.Garretson
v. Purdy,14 N. W. Rep.l02j in Jdinnesota,Hardin v. Olson, 14 Fed. Rep. 705; John-
stonHarvesterCo. v. Clark, 15 N. W. Rep.2{i2j Jonesv. Radatz,6 N. W..Rep.800.

DAVIS and others v. MCGEE and others.:

(Circuit Court, Fl. D. Missouri. September30. 1886.)

TAXES-BALE-IMPROPER ASSESSMENT-INADEQUATE PRICE.
Underthe Missouri statutes,an improperassessmentof a pieceof land as

severaltracts,insteadof one.andthesaleof the land for an inadequateprice
undera judgmentfor the taxesassessedagainstit, will not invalidate the
sale.s

In Equity. Demurrerto bill.
Ford tt Payne, for complainants.
Dryden ÇDryden, for defendants.

BREWER, J., (orally.) Thereis a demurrerto the bill in this case,
which is a bill to redeemfrom certainjudicial salesfor taxes,and I
shall treat it as containing fully the allegationswhich counsel for
complainantsinsistwere intendedto be incorporatedin it, andwhich
correctly state the facts of the case, rather than rest my decision
upon some technical matterssuggestedby counsel for the defend-
ants.

The complainantsare the heirs of Matthew Davis, who died in
1873, owning a tract of 280 acres of farming land, in one body.
Thereafterthe propertywas assessedin the nameof the unknown
heirsof Matthew Davis, andasseparatetractsof 40 acres. In 1876
a suit in partition was brought in the circuit court of the county by
someof thoseheirsagainstothers,which suit hungin thatcourtuntil

J Editedby Benj. F. Rex, Esq.,of theSt. Louis bar.
, As to settingasidejudicial andquasi judicialsalesfor inadequacyof price,seeWeaver

v. Lyon. (Pa.)5 Atl. Rep.782, and note; Central Pac.Ry. Co. v. Creed,(Ca1.)11 Pac.
Rep. 772; Fitzgeraldv. Kelso, (Iowa,) 29 N. W. Rep.943.
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1881,when it was dismissedwithout any trial. Oneof the heirs was
andis a lunatic,andall arenon-resident. In 1879,suItwasbrought,
underthe provisionsof yourstatute,in thecircuit courtof the county,
to collect thesetaxes,which resultedin a decree,anda saleon March
6, 1880,of 200 acres-fivetracts-for$225.60. In January,1882,
another suit was brought,which resulted in a sale, September8,
1882, of the other tracts, for $480. In otherwords, the proceedsof
the sale were $705.60; the land being then. and now, as averred,
worth $12 an acre,or $3,360.60. Theseprovisionsfor judicial sale
authorizeproceedingsin the circuit courts,-courtsof generaljuris-
diction,-andthe samerules obtainasto proceedingsin thosecourts
for the collection of taxesas for the collection of any otherordinary
claims. So the supremecourt of your statehaveheld, and it is but
a just interpretationof the statute. In Wellshear v. Kelley, 69 Mo.
343, it is held that judgmentsand proceedingsupon backtaxesare
in all respectsas valid and binding as in ordinarycases,and can be
assailedcollaterallyfor defectsavailableonly to thedefendantin the
original suits, which are cured by the verdict and judgment; also
that the ordinary presumptionsas to the validity of salesin judicial
proceedingsprevail in tax cases,underthe act of 1877.

Now, it is concededthat a mere inadequacyof price at a judicial
sale,openly andfairly conducted,is not groundfor settingasidesuch
sale,unlessit besogrossasto shockthe conscience. It is contended,
however,that, wherethereis a great inadequacy,trifling irregulari-
ties affecting the conduct of the parties to the suit are sufficient to
justify a court of equity in taking possessionof the matter,and set-
ting aside the sale. I have no doubt that thatis true; and that if
the.conductof theplaintiffs in the suits,or the purchasersat the sale,
is, even in perhapsminor matters,such as to be oppressive,suchas
to preventa further price beingrealized,suchas to misleadthe de-
fendants,or anythingof that kind, the saleought not to stand,and
the courtwill seizehold of theseandsetasidethe sale. But do anyof
thesethings appearin this case? It is allegedthat the statute(sec-
tion 6706)provides"that,whenanypersonshallbe theowneror origi-
nal purchaserof a section,half section,quartersection,or half quarter
section,block, half block,oi' quarterblock, thesameshallbeassessedas
one tract;" and, further:...The assessorshall consolidateall lands
ownedby one personinto a section,and all town lots owned by one
personin a squareor block, into onetract or lot, where it is practica-
ble; and for any violation of this sectionin unnecessarilydividing the
sameup into more tracts than one,or more lots thanone, thecounty
court shall deductfrom his accountfor makingthe countyassessment
10 centsfor eachtract or lot not so consolidated."

Here was a singlebodyof 280 acresassessedassix different tracts;
and thatwas not following the commandof the statute. It is not al.
legedthat the assessment,as to eitheroneof thesetracts,wasexcess-
ive, or that the assessmentin this way made the grossassessment
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of the six tractsany higher than would havebeenthe assessmentof
one tract of 280 acres; andsection6710providesthatno assessment
on property,or chargesfor taxesthereon,shall be consideredillegal
on accountof any informality in makingthe assessment. The best
that you can sayis that thatwas an informality andirregularity,and
it wasone which in no mannerincreasedthe amountof the tax. It
took placeprior to any suit brought for the collection of taxes.

It is true, also, that section 6837 says that all lands owned by
the same person may be included in one petition,-in one count
thereof,-andit is assertedthat, by thus practicallyobtainingsepa-
rate judgmentsupon the separateassessmentsagainst the separate
tracts, the costs were increased. 'l'hat is doubtlesstrue, but these
were matterswhich were cognizablein the court in which the suits
were brought,-acourt of general jurisdiction. The irregularities
in the assessmentsexistedprior to the suits. Thesewere brought,
as any ordinary suit is brought, to collect a confessedlyjust debt.
The defendantshad the samenotice which anv non-residentwould
havehad if an attemptwasmadeto collect a �n�~�t�e by attachment,or
a mortgageby foreclosure. Supposethe statuteof the staterequired
a man havingseveralnotesagainstthe sameparty to include them
all in one suit, and, in disregardof that, he brings separatesuits on
the separatenotes, thereby increasingthe costs,and no defenseis
made; the casesgo to judgment,and a saleis had and confirmed;
there is no claim of unfairnessat the sale,or of collusion between
the buyers. Would a court thereaftercomein, and set asidethose
sales,becauseof a failure to comply with such a merely directory
provision as to consolidationof all claims in one action? In other
words, would a mereirregularity, slightly increasingthe costs,disre-
gardedby the defendantswhile the suitwaspending,justify the court
in settingasidea sale,eventhoughtherewasan inadequacyof price;
therebeingno othermattersof partiality, oppression,unfairness,or
misleading? That is just this case; and while there is sometimes
a feeling that taxesare outsideof the laws of ordinary indebtedness,
and that proceedingsto collect themmust be looked upon with dis-
favor, and any slight defects takenadvantageof to avoid them, yet
it is a mistake. A tax is a debt due to the state,of as solemn an
obligationas anydebt from one individual to another; andwhenthe
stateseeks,throughits courts,by the ordinaryproceedingsof a court
of justice,to collect thesetaxes,it seemsto mesomethingmore than
a mere inadequacyof price is necessary--somethingwhich shows
that therewasoppressionupon the defendant-beforea court would
be justified in settingasidesalesmadethereunder.

So, taking the bill as it stands,and the facts ascounselsay they
exist, the demurrermust be sustained.
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SPILL V. CELLULOID MANUF'a CO.

(Oircuit Oourt, S. D NIYIJ) York. October 13, 1886.)

1. COSTs-TAXATION-WHAT ALLOWED-TRAVEl, OF' WITNESSES.
Fees for travel of witnesses in going and returning can only be taxed

once for each occasion of taking testimony, although each occasion embraces
a number of days.

2. SUIE-DEPOSITIONS.
Costs are not taxable for depositions taken for use upon an accounting be-

fore a master and in contempt proceedings as for depositions for the final
hearing, notwithstanding they are referred to upon a motion for rehearing
which results in a dismissal of the bill as upon a final hearing.

8. SUlE-ExAMlNER'S FEES.
Upon a �c�h�a�r�~�e of $1,275 for fees paid an examiner. $1,085 thereof disallowed.

In Equity. Appeal by defendant from clerk's taxation of costs.
E. M. Felt, for plaintiff.
E. Luther Hamilton, for defendant.

WHEELER, J. This is an appeal by the defendant from the disal-
lowance by the clerk, in the taxation of costs, of fees paid witnesses
for travel from their places of residence to the place of taking their
depositions, 212 miles, each day during several days of attendance;
of $1.085.05 of $1,275 of the fees paid an examiner for taking testi.
mony under a commission; of depositions taken by defendant, and
of solicitor's fees for attending the taking of depositions by the plain-
tiff for use on an accounting before a master, and other depositions
taken in proceedings for contempt,-all of which were referred to on
a motion for rehearing on which the bill of complaint was dismissed.
The statute allows fees of witnesses for each day's attendance, and

for travel in going and returning. Rev. St. § 842. Witnesses are
allowed their attendance by the day for being at the place of giving
their testimony from the beginning to the end, and are allowed for
their travel for going in the beginning, and returning at the end.
Schottv. Benson,1 Blatch£. 564. There is no provision for travel in
the mean time. The clerk allowed travel for going and returning on
each occasion of taking testimony. There is no question about the
number of days. The allowance for travel appears to be what the
statute allows.
The charge of $1,275 for examiner's feea was objected to as ex-

cessive. The clerk allowed wbatappears to be usual according to
the practice in this district, which seems to be proper.
The costs of the reference to the master, and of the proceedings

for contempt, stand by themselves, and depositions taken to be used
there are not understood to be taxable by the clerk, as depositions
under the rules in equity for the final hearing are. Stimpsonv. Brooks,
3 Blatchf. 456; Troy Iron et Nail Co. v. Corning, 7 Blatchf. 16. It
is claimed, however, that these depositions should be taxed as if taken


