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NOTE.

PromissorY Nores—NEecoTIABILITY. 1. Aninstrument containing a stipulation wai-
ing the benefit of exemption laws is not, according to the Jaw-merchant, a negotiab.
instrument, Cayuga Co. Nat. Bank v. Purdy, (Mich.) 22 N. W. Rep. 93; nor is one con
taining stipulations in regard to the title or right of possession of the property whicl.
constitutes its consideration, Id.; Johnston Harvester Co. v. Clark, (Minn.) 15 N. W.
Rep. 253; Deering v. Thom, (Minn.) 12 N. W. Rep. 350; Stevens v. Johnson, (Minn.) 9
N. W. Rep.677. But see, to the contrary, Merchants’ Nat. Bank v. Chicago Ry. Equip.
Co., 25 Fed. Rep. 809; Bank of Carroll v. Taylor, (Iowa.) 25 N. W. Rep. 810.

2. A noteproviding foracertain rateof interest, with a provision for alowerrate if paid
when due, is negotiable, and, in legal effect, calls for interest at the lower rate only.
8mith v. Crane, (Minn.) 22 N. W, Rep. 633. To the contrary, Story v. Lamb, (Mich.)
18 N. W. Rep. 248; 8. C. 8 N. W. Rep. 87. i

A provision for an attorney’s fee to be paid in the event of suit being brought is void.
Merchants’ Nat. Bank v.Sevier, 14 Fed. Rep. 662, and note; Dow v, Updike, (Neb.) 7N. W,
Rep. 857. Such provisions were held valid in Adams v. Addington, 16 Fed. Rep. 90; Wil-
son 8. M. Co. v. Moreno, 7 Fed. Rep. 806; Bank of British N. A. v. Ellis, 2 Fed. Rep.
44; but they destroy the negotiable character of the instrument, in Dakota, Garretson
v. Purdy, 14 N. W, Rep. 102; in Minnesota, Hardin v. Olson, 14 Fed. Rep. 705; John-
ston Harvester Co. v, Clark, 15 N. W. Rep. 252; Jones v. Radatz, 6 N, W..Rep. 800.

Davis and others v. McGer and others.:

(Circuit Court, E. D. Missouri. September 30, 1886.)

TAXES—SALE—IMPROPER ASSESSMENT—INADEQUATE PRICE.

Under the Missouri statutes, an improper assessment of a piece of land as
several tracts, instead of one, and the sale of the land for an inadequate price
unde; a judgment for the taxes assessed against it, will not invalidate the
sale.

In Equity. Demurrer to bill.
Ford & Payne, for complainants.
Dryden & Dryden, for defendants.

BREWER, J., (orally.) There is a demurrer fo the bill in this case,
which is a bill to redeem from certain judicial sales for taxes, and I
shall treat it as containing fully the allegations which counsel for
complainants insist were intended to be incorporated in it, and which
correctly state the facts of the case, rather than rest my decision
upon some technical matters suggested by counse] for the defend-
ants, .

The complainants are the heirs of Matthew Davis, who died in
1873, owning a tract of 280 acres of farming land, in one body.
Thereafter the property was assessed in the name of the unknown
heirs of Matthew Davis, and as separate tracts of 40 acres. In 1876
a guit in partition was brought in the circuit court of the county by
some of those heirs against others, which suit hung in that court until

1Edited by Benj. F. Rex, Esq., of the St. Louis bar.

2 As tosetting aside judicial and quasi judicial sales for inadequacy of price, see Weaver
v. Lyon, (Pa.) 5 Atl. Rep. 782, and note; Central Pac. Ry. Co. v. Creed, (Cal.) 11 Pac.
Rep. 772; Fitzgerald v. Kelso, (Iowa,) 20 N. W. Rep. 943.
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1881, when it was dismissed without any trial. One of the heirs was
and is a lunatic, and all are non-resident. In 1879, suit was brought,
under the provisions of your statute, in the circuit court of the county,
to collect these taxes, which resulted in a decree, and a sale on March
6, 1880, of 200 acres—five tracts—for $225.60. In January, 1882,
another suit was brought, which resulted in a sale, September 8,
1882, of the other tracts, for $480. In other words, the proceeds of
the sale were $705’.60; the land being then and now, as averred,
worth $12 an acre, or $3,360.60. These provisions for judicial sale
authorize proceedings in the circuit courts,~—courts of general juris-
diction,—and the same rules obtain as to proceedings in those courts
for the collection of taxes as for the collection of any other ordinary
claims. So the supreme court of your state have held, and it is but
a just interpretation of the statute. In Wellshear v. Kelley, 69 Mo.
343, it is held that judgments and proceedings upon back taxes are
in all respects as valid and binding as in ordinary cases, and can be
assailed collaterally for defects available only to the defendant in the
original suits, which are cured by the verdiet and judgment; also
that the ordinary presumptions as to the validity of sales in judicial
proceedings prevail in tax cases, under the acl of 1877.

Now, it is conceded that a mere inadequacy of price at a judicial
sale, openly and fairly conducted, is not ground for setting aside such
sale, unless it be so gross as to shock the conseience. It is contended,
however, that, where there is a great inadequacy, trifling irregulari-
ties affecting the conduct of the parties to the suit are sufficient to
justify a court of equity in taking possession of the matter, and set-
ting aside the sale. I have no doubt that that is true; and that if
the. conduct of the plaintiffs in the suits, or the purchasers at the sale,
is, even in perhaps minor mafters, such as fo be oppressive, such as
to prevent a further price being realized, such as to mislead the de-
fendants, or anything of that kind, the sale ought not to stand, and
the court will seize hold of these and set aside the sale. But do any of
these things appear in this case? It is alleged that the statute (seec-
tion 6706) provides “that, when any person shall be the owner or origi-
nal purchaser of a section, half section, quarter section, or half quarter
section, block, half block, or quarter block, the same shall be assessed as
one tract;” and, further: “The assessor shall consolidate all lands
owned by one person into a section, and all town lots owned by one
person in a square or block, into one tract or lot, where it is practica-
ble; and for any violation of this section in unnecessarily dividing the
same up into more tracts than one, or more lots than one, the county
court shall deduct from his account for making the county assessment
10 cents for each tract or lot not so consolidated.”

Here was a single body of 280 acres assessed as six different tracts;
and that was not following the command of the statute. Itisnotal.
leged that the assessment, as to either one of these tracts, was excess-
ive, or that the assessment in this way made the gross assessment
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of the six tracts any higher than would have been the assessment of
one tract of 280 acres; and section 6710 provides that no assessment
on property, or charges for taxes thereon, shall be considered illegal
on account of any informality in making the assessment. The best -
that you can sayis that that was an informality and irregularity, and
it was one which in no manner increased the amount of the tax. It
took place prior to any suit brought for the collection of taxes.

It is true, also, that section 6837 says that all lands owned by
the same person may be included in one petition,—in one count
thereof,—and it is asserted that, by thus practically obtaining sepa-
rate judgments upon the separate assessments against the separate
tracts, the costs were increased. That is doubtless true, but these
were matters which were cognizable in the court in which the suits
were brought,—a court of general jurisdietion. The irregularities
in the assessments existed prior to the suits. These were brought,
as any ordinary suit is brought, to collect a confessedly just debt.
The defendants had the same notice which any non-resident would
have had if an attempt was made to collect a note by attachment, or
a mortgage by foreclosure. Suppose the statute of the state required
a man having several notes against the same party to include them
all in one suit, and, in disregard of that, he brings separate suits on
the separate notes, thereby increasing the costs, and no defense is
made; the cases go to judgment, and a sale is had and confirmed;
there is no claim of unfairness at the sale, or of collusion between
the buyers. Would a court thereafter come in, and set aside those
sales, because of a failure to comply with such a merely directory
provision as to consolidation of all claims in one action? In other
words, would a mere irregularity, slightly increasing the costs, disre-
garded by the defendants while the suit was pending, justify the court
in setting aside a sale, even though there was an inadequacy of price;
there being no other matters of partiality, oppression, unfairness, or
misleading? That is just this ease; and while there is sometimes
a feeling that taxes are outside of the laws of ordinary indebtedness,
and that proceedings to collect them must be looked upon with dis-
favor, and any slight defects taken advantage of to avoid them, yet
it ie a mistake. A tax is a debt due to the state, of as solemn an
obligation as any debt from one individual to another; and when the
state seeks, through its courts, by the ordinary proceedings of a court
of justice, to collect these taxes, it seems to me something more than
a mere inadequacy of price is necessary—-something which shows
that there was oppression upon the defendant—before a court would
be justified in setting aside sales made thereunder.

So, taking the bill as it stands, and the facts as counsel say they
exist, the demurrer must be sustained.
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Sern v, Cerruvroip Manur’e Co.

(COircuit Court, S, D New York., October 13, 1888.)

1, CosTs—TAXATION—WHAT ALLOWED—TRAVEL OF WITNESSES.
Fees for travel of witnesses in going and returning can only be tazed
once for each occasion of taking testimony, although each occasion embraces
a number of days.
2. SAME—DEPOSITIONS.

- Costs are not taxable for depositions taken for use upon an accounting be-
fore a master and in contempt proceedings as for depositions for the final
hearing, notwithstanding they are referred to upon a motion for rehearing
which results in a dismissal of the bill as upon a final hearing.

8. SAME—ExAMINER'S FEES.
Upon a charge of $1,275 for fees paid an examiner, $1,085 thereof disallowed.

In Equity, Appeal by defendant from clerk’s taxation of costs.
E. M. Felt, for plaintiff.
E., Luther Hamilton, for defendant.

WHEELER, J. This is an appeal by the defendant from the disal-
lowance by the clerk, in the taxation of costs, of fees paid witnesses
for travel from their places of residence to the place of taking their
depositions, 212 miles, each day during several days of attendance;
of $1,085.05 of $1,275 of the fees paid an examiner for taking testi-
mony under a commission; of depositions taken by defendant, and
of solicitor’s fees for attending the taking of depositions by the plain-
tiff for use on an accounting before a master, and other depositions
taken in proceedings for contempt,—all of which were referred fo on
a motion for rehearing on which the bill of complaint was dismissed.

The statute allows fees of witnesses for each day’s attendance, and
for travel in going and refurning. Rev. St. § 842. Witnesses are
allowed their attendance by the day for being at the place of giving
their testimony from the beginning to the end, and are allowed for
their travel for going in the beginning, and returning at the end.
Schott v. Benson, 1 Blatchf. 564. There is no provision for travel in
the mean time. The clerk allowed travel for going and returning on
each occasion of taking testimony. There is no question about the
number of days. The allowance for travel appears to be what the
statute allows.

The charge of $1,275 for examiner’s fees was objected to as ex-
cessive. The clerk allowed what appears to be usual according to
the practice in this distriet, which seems to be proper.

The costs of the reference to the master, and of the proceedings
for contempt, stand by themselves, and depositions taken to be used
there are not understood to be taxable by the clerk, as depositions
under the rules in equity for the final hearing are. Stimpson v. Brooks,
3 Blatchf. 456; Troy Iron & Nail Co. v. Corning, 7 Blatchf. 16. It
i8 claimed, however, that these depositions should be taxed as if taken




