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ied, and buys in his own property in order to escape paying what
was justly due, the court wishes to know that fact. First, then, was
the levy sufficient, and, if these parties are not innocent third pa,f-
ties, their property is still subject to their deficiency, and that is a
matter of inquiry. This will be referred to Judge KRUlIf, to report-
First, to what extent the assessments and levies as to these taxes
were insufficient; second,whether the parties buying in this prop-
erty were original parties, or innocent third parties; thirdly, what is
the amount for which mandamusshould go of taxes in dispute subse-
quentto these taxes.

In '1'6 Extradition of FERRELLE•

. (Oirauit Oourt, B. D. New YQ'1'k. October 7,1886.)

1. ErrRADITION-RIGHT OF INDIVIDUAL PROSECUTOR.
Extradition is a right of foreign governments only, not of indtv'ldlSals.

3. &lIl!:-COMPLAINT-AuTHORITY .TO MAKE.
"Complaint on oath" for the arrest and commitment of a person for the

purpose .of extradition, under section 5270, Rev. St. must be a complaint by
sotn$ one authorized to represent the executive department of. the foreign
treaty power; and. if the complaint be made by a private individual, his au-
thority to act in behalf of the foreign executive should be made to appear be-
fore the proceedings before the commissioner are closed, or the proceeding
: should be dismissed. . .

8. SAllE-DISCHARGE OF PRISONER. .
No such evidence in this case appearing. and two weeks having elapsed,

the prisoner was, on habeasMrptt8, discharged. .

On HabeasCorpusand Cf!rtiorar'i.
Chas.A. Hess,for prisoner.
Chas.Blandy, for respondent.

BROWN, J. The prisoner is brought before me upon habeascorpU8,
and certiorari to proceedings had before a United States commis-
sioner upon .his arrest upon the charge of having forged a note or
draft on William Owen Parker, in Canada.
The prisoner is entitled to his discharge, unless it appears that he

is lawfully held. As the alleged crime was committed in Canada,
there is no jurisdiction on the part of any officer of this goverument
to take cognizance of it, except in pursuance of some act ·of congress;
so that the question virtually is whether these proceedings, and the
commitment tinder them, have been authorized by section 5270 of
the Revised Statutes, which is the only section that covers the case.
On behalf of the prisoner it is alleged that the proceedings before

the commissioner ,were not instituted by the pUblic authorities of
Canada, or by any person authorized to represent the executive of
that government. That presents two questions, one of fact and the
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other of law. Thp, question of fact is whether the complaint, and the
proceedings before the commissioner under the complaint, were ill
truth made by persons who were authorized thereto by the executive
of Canada; and the question of law, if that was not the case, is
whether proceedings for extradition may be instituted and can pro-
ceed at the instance of private persons who may have been affected by
the crime, but who have not been authorized by the executive of the
foreign government to represent it in such proceedings.
There can be no question that, aside from the act of congress, a

private citizen, either of our own country or of a foreign country,
cannot, within our jurisdiction, institute proceedings on his own ac-
count for a crime committed in another country. In my judgment,
section 5270 of the Revised Statutes did not intend to give any such
power to private persons. Its whole scope and language have .refer-
ence to a treaty made with some foreign government, and to proceed.
ings for the purpose of carrying out treaty provisions; and it provides
that in such a case, and for such purposes, the officE'rs named in this
section, including the commissioner, "upon complaint made. under
oath charging any person found within the limit of any state, district,
or territory, with having committed, within the jurisdiction. of any
such foreign government, any of the crimes provided for by· sucb
treaty or convention, may issue a warrant for the apprehension of
the person so charged;" and if, on such hearing, the officer deems
the evidence sufficient to sustain the charge, he shall certify the same,
together with a copy of all the testimony taken before him, to the
secretary of the state, that a warrant may issue upon the proper req-
uisition from the authorities of such foreign government.
The commissioner or other officer has jurisdiction to prl)ceed "upon

complaint made under oath." 'fhat means upon a "complaint, un-
der oath," in behalf of the �f�~�r�e�i�g�n government that is authorized by
the existing treaty to have the surrender made. In other 'words, the
government that has the treaty right must be the promoter .of the
proceeding. The act was not intended to. give a private person the
authority to institute a proceeding upon his own option merElly;. and
it would be a great hardship if that construction were given to it, he-
cause it would enable any private person to institute a �c�r�i�m�i�n�a�l�p�r�o�~
ceeding here upon a crime committed in a foreign country', and have
the prisoner held for the considerable period of GO days withQut any
one's knowing whether the foreign government desired the proceed-
ing, or desired the prisoner, to try him, or would ever exercise its op-
tion to demand the accused under the treaty. I cannot believe it was
the intention of congress, by this section, to give any such general
authority to mere individuals and private persons.
Generally, complaints. oftbis character have been made under the

elear authority or sanction of the executive of the foreign government..
-ordinarily through their consuls ; sometimes directly upon p.apers
sworn to by the fOreign officers representing the executive. lsbould

¥ ., I



880 FEDERAL REPORTER.

be inclined to hold that at any time while the proceedingis pending
bp.fore the commissionerproof might be producedto show that the
personswho initiated the proceedingswere really acting in behalf of
theforeign government,and thattheiractionwassanctioned,ratified,
andadoptedby the executive.

In this case the objectionwas seasonablytaken before the com-
missionerthat the proceedingswere not prosecutedby the authority
of the executiveof Canada,but that it appearedto be solely on the
responsibilityof private persons. The only evidencethat I find in
therecordbearingon that point is not sufficient to showanyactionon
the partof theexecutiveof Canadaadoptingor sanctioningthesepro-
ceedingsas conductedon its behalf. The evidenceconsistsof a war-
rantissuedby a police justicein Canada,to the local sheriff, for the
arrestof theprisoner. But thatcontemplatedactionwithin the limits
of Canada,andnot within the United States. The sheriff, who was
presenthere,is not a representativeof the executiveof Canada,and
he gaveno evidenceof its authoritativeaction; nor is the presenceof
theoriginalaffidavit, procuredfrom thefiles of thepolicemagistrate's
court, evidenceof suchaction. And that is all, so far as I under-
stand,in the shapeof evidence,that was producedbefore the com-
missionerto indicateanysanctionby the executiveof Canadaof this
prosecution. .

Since the proceedingsbefore the commissionerwere closed two
weekshaveelapsed,andup to this momentnothingis producedshow-
ing that the Canadiangovernmenthas authorizedor adoptedthe
proceedings. Counselfor the prosecutionvery properlyhasrepeat-
edly desiredexpressevidenceof authorityfrom the Canadiangovern-
ment; and, as it seemsto me, the letter from the attorneygeneral
read to the court showsthat thatgovernmentwas not readyto give
him any expressauthority in the matter. The consul,on being ap-
plied to, declined to take any part in it. Both replied that any au-
thority from themwasunnecessary. This court holdsotherwise,and
that wherethe proceedingis initiated by a personin his privateca-
pacity,andnot as theaccreditedagentof theexecutiveof the foreign
government,theremust be satisfactoryevidencebefore the commis-
sioner, before the proceedingis closed,that the proceedingis pro..
motedby the foreign government,or carriedon by its authority; and
thatotherwisethe proceedingshouldbedismissedfor want of author-
ity. In re Kelly, 26 :b'ed.Rep. 852-856.

The fact that thereis not even now, two weeksafter the prisoner
was committed to jail, any evidenceof the sanctionor adoptionof
theseproceedingshy the executiveof Canada,emphasizesthe impro-
prietyof allowing the proceedingsto be initiatedevenby privateper-
sonsin their individual capacityonly, and of the injustice likely to
arisefrom sucha practice. I cannotsanctionthat practice,or give
sucha constructionto the law as would authorizeit. There is no
practicalnecessityfor it. The questionherehasnothing to do with
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the executivemandate,or the warrantfor the final delivery, but is
only uponwhose complaintthe proceedingsare to be instituted. It
is the foreign governmentonly that is entitled to the extradition of
the accused. The initiatory stepsfor extraditionmust thereforebe
by authorityof that government,and in its behalf. This proceeding
having been instituted in the name of a private persononly, and
closed before the commissionerwithout the production of anythini{
to show that he acted by authority of the Canadianexecutive,and
evenat this time, notwithstandingstroni{ efforts by the counselfor
the prosecutionto have evidenceof such authority furnished,none
beingproduced,the proceedingsshouldbe quashed,and the prisoner
discharged.

THE MAX MORRIS.1

CURRY v. THE MAX MORRIS.

(Circuit Oourt, S. D. New York. August4,1886.)

NEGLIGENCE-CONTRIBUTORY NEGLIGENCE-PERSONALINJURIES-RUJ,EIN AD-
MIRALTy-ApPORTIONMENT OF DAMAGES.

In suitsin admiraltyfor personalinjuries, contributorynegligenceon the
partof the libelant is not a bar to his recovery. Theadmiraltyrule, appor-
tioning damageswhen both partiesareat fault, extendsto all casesof mario
time tort occasionedby concurringnegligence.2

Appeal from the District Court for the SouthernDistrict of New
York. Reported24 Fed. Rep.860.

The libelant,while employedas a laboreron ship-board,sustained
personalinjuries for which he attachedthe vessel. The district
court held that the accidentwas in part causedby his own negli-
gence,andapportionedthe damages.

R. B. Martine, for libelant andrespondent.
Butler, Stillman �~ Hubbard, for claimantand appellant:

WALLAOE, J. The libelant, while engagedas a laborer npon the
steamer,fell throughan unguardedopeningat a �p�l�a�c�~ at which he
supposedtherewas a ladder,andwas hurt. The district court de-
cidedthat the accidentwas attributableto the concurringnegligence
of bothparties,andapportionedthedamagesto the libelant byallow-
ing him compensationfor his immediatepecuniaryloss in time and
wages,and disallowing him for his pain and suffering or other con-
sequentialdamages. The casehas beenbroughthereon appeal to
determinethe questionwhetherthe rule of admiralty for apportion-
ing damagesin collision is to be extendedto ordinary actions for
personalinjuriessustainedon boardvesselsby laborers,seamen,pas-

JReportedábyTheodoreM. Etting, Esq.¥ of the Philadelphiabar.
I See noteat endof case.
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