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ied, and buys in his own property in order to escape paying what.
was justly due, the court wishes to know that fact. First, then, was
the levy suﬂﬁclent and, if these parties are not innocent third par-
ties, their property is still subject to their deficiency, and that is a
matter of inquiry. This will be referred to Judge Krum, to report—
First, to what extent the assessments and levies as to these taxes
were insufficient; second, whether the parties buying in this prop-
erty were original parties, or innocent third parties, thirdly, what is
the amount for which mandamus should go of taxes in dispute subse-
quent to these taxes.

In re Extradition of FERRELLE.
(Oircust Court, 8. D. New York. October 7, 1886.)

1. ExTRADITION—RIGHT OF INDIVIDUAL PROSECUTOR.
Extradition is a right of foreign governments only, not of individsals.

3, S8aME—COMPLAINT—AUTHORITY TO MAKE.

© ' “Complaint on oath” for the arrest and commitment of a person for the
purpose of extradition, under section 5270, Rev. 8t., must be a complaint by
somé one authorized to represent the executive department of. the foreign
treaty power; and, if the complaint be made by a private individual, his au-
thorltg to act in behalf of the foreign executive should be made to appear be-
fore the proceedings before the commissioner are closed, or the proceedmg

.-should be dismissed. - )

8. SAME—DISCHARGE OF PRISONER.
No such evidence in this case appearing. and two weeks havmg elapsed,
the prisoner ‘was, on kabeas corpus, discharged.

On Habeas Corpus and Certiorari.
* Chas. A. Hess, for prisoner.
Chas. Blandy, for respondent.

Browx, J. . The prisoner is brought before me upon habeas corpus,
and certiorari to proceedings had before a United States commis-
gioner upon his arrest upon the charge of having forged a note or
draft on William Owen Parker, in Canada.

The prisoner is entitled to his discharge, unless it appea,rs that he
is lawfully held. As the alleged erime was committed in Canada,
there is no jurisdiction on the part of any officer of this goverument
to.take cognizance of it, except in pursuance of some act. of congress;
go that the question virtually is whether these proceedings, and the
commitment under them, have been authorized by section 5270 of
the Revised Statutes, which is the only section that covers the case.

On behalf of the prisoner it is alleged that the proceedings before
the commissioner were not instituted by the publie authorities of
Canada, or by any person authorized to represent the executive of
that government.* That presents two questions, one of fact and the
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other of law. The question of fact is whether the complaint, and the
proceedings before the commissioner under the complaint, were in
truth made by persons who were authorized thereto by the executive
of Canada; and the question of law, if that was not the case, is
whether proceedings for extradition may be instituted and can pro-
ceed at the instance of private persons who may have been affected by
the crime, but who have not been authorized by the executive of the
foreign government to represent it in such proceedings.

There can be no question that, aside from the act of congress, a
private citizen, either of our own country or of a foreign country,
cannot, within our jurisdiction, institute proceedings on his own ac-
count for a crime committed in another country. In my judgment,
section 5270 of the Revised Statutes did not intend to give any such
power to private persons. Its whole scope and language have refer-
ence to a treaty made with some foreign government, and to proceed-
ings for the purpose of carrying out treaty provisions; and it provides
that in such a case, and for such purposes, the officers named in this
section, including the commissioner, “upon complaint made under
oath charging any person found within the limit of any state, distriet;
or territory, with having committed, within the jurisdiction. of any
such foreign government, any of the crimes provided for by such
treaty or convention, may issue a warrant for the apprehension of
the person so charged;” and if, on such hearing, the. officer deems
the evidence sufficient to sustain the charge, he shall certify the same;
together with a copy of all the testimony taken before him, fo the
secretary of the state, that a warrant may issue.upon the proper req-
uigition from the aunthorities of such forelgn government. .

The commissioner or other officer hag jurisdiction to proceed “ Upon
complaint made under oath.” That means upon a “complaint, un.
der oath,” in behalf of the foreign government that is authorized by
the existing treaty to have the surrender made. In otherwords, the
government that has the treaty right must be the promoter of the
proceeding. The act was not intended to give a private person the
authority to institute a proceeding upon his own option merely; and
it would be a great hardship if that construetion were given to it, be-
cause it would enable any private person to institute a eriminal pro-
ceeding here upon a crime committed in a foreign country, and have
the prisoner held for the considerable period of 60 days without any
one’s knowing whether the foreign government desired the proceed-
ing, or desired the prisoner, to try him, or would ever exergise its op-
tion to demand the accused under the treaty.. I cannot believe it was
the intention of congress, by this section, to give any such general
authority to mere individuals and private persons.

Generally, complaints of this character have been made under the
clear authority or sanction of the executive of the foreign government,
—ordinarily through their consuls; sometimes directly upon papers
sworn to by the foreign officers representing the executive. . I-shonld
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be inclined to hold that at any time while the proceeding is pending
before the commissioner proof might be produced to show that the
persons who initiated the proceedings were really acting in behalf of
the foreign government, and that their action was sanctioned, ratified,
and adopted by the executive.

In this case the objection was seasonably taken before the com-
missioner that the proceedings were not prosecuted by the authority
of the executive of Canada, but that it appeared to be solely on the
regponsibility of private persons. The only evidence that I find in
the record bearing on that point is not sufficient to show any action on
the part of the executive of Canada adopting or sanctioning these pro-
ceedings as conducted on its behalf. The evidence consists of a war+
rant issued by a police justice in Canada, to the local sheriff, for the
arrest of the prisoner. Buf that contemplated action within the limits
of Canada, and not within the United States. The sheriff, who was
present here, is not a representative of the executive of Canada, and
he gave no evidence of its authoritative action; nor is the presence of
the original affidavit, procured from the files of the police magistrate’s
court, evidence of such action. And that is all, so far as I under-
stand, in the shape of evidence, that was produced before the com-
rissioner to indicate any sanction by the executive of Canada of this
prosecution.

Since the proceedings before the commissioner were closed two
weeks have elapsed, and up to this moment nothing is produced show-
ing that the Canadian government has authorized or adopted the
proceedings. Counsel for the prosecution very properly has repeat-
edly desired express evidence of authority from the Canadian govern-
ment; and, as it seems to me, the letter from the attorney general
read to the court shows that that government was not ready to give
him any express authority in the matter, The consul, on being ap-
plied to, declined to take any part in it. Both replied that any au-
thority from them was unnecessary. This court holds otherwise, and
that where the proceeding is initiated by a person in his private ca-
pacity, and not as the accredited agent of the executive of the foreign
government, there must be satisfactory evidence before the commis-
sioner, before the proceeding is closed, that the proceeding is pro.
moted by the foreign government, or carried on by its authority; and
that otherwise the proceeding should be dismissed for want of author-
ity. In re Kelly, 26 Fed. Rep. 852-856.

The fact that there is not even now, two weeks after the prisoner
was committed to jail, any evidence of the sanction or adoption of
these proceedings by the executive of Canada, emphasizes the impro-
priety of allowing the proceedings to be initiated even by private per-
sons in their individual eapacity only, and of the injustice likely to
arise from such a practice. I cannot sanction that practice, or give
such a construction to the law as would authorize it. There is no
practical necessity for it. The question here has nothing to do with
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the executive mandate, or the warrant for the final delivery, but is
only upon whose complaint the proceedings are to be instituted. It
is the foreign government only that is entitled to the extradition of
the accused. The initiatory steps for extradition must therefore be
by authority of that government, and in its behalf. This proceeding
having been instituted in the name of a private person only, and
cloged before the commissioner without the production of anything
to show that he acted by authority of the Canadian executive, and
even at this time, notwithstanding strong efforts by the counsel for
the prosecution to have evidence of such authority furnished, none
being produced, the proceedings should be quashed, and the prisoner
discharged.

Ter Max Mogris.?

CurryY v. THE Max Mogrgis.
(Oirenidt Court, S, D. New York. August 4, 18886.)

NeeLIGENCE—CONTRIBUTORY NEGLIGENCE—PERSONAL INJURIES—RULE IN AD-
MIRALTY—APPORTIONMENT OF DAMAGES
In suits in admiralty for personal injuries, contributory negligence on the
part of the libelant i8 not a bar to his recovery. The admiralty rule, appor-
tioning damages when both parties are at fault, extends to all cases of mari-
time tort occasioned by concurring negligence. 2

Appeal from the District Court for the Southern District of New
York. Reported 24 Fed. Rep. 860.

The libelant, while employed as a laborer on ship-board, sustained
personal injuries for which he attached the vessel. The district
court held that the accident was in part caused by his own negli-
gence, and apportioned the damages.

R. B. Martine, for libelant and respondent..

Butler, Stillman & Hubbard, for claimant and appellant.

Warracg, J. The libelant, while engaged as a laborer upon the
steamer, fell through an unguarded opening at a place at which he
supposed there was a ladder, and was hurt. The district court de-
cided that the accident was attributable to the concurring negligence
of both parties, and apportioned the damages to the libelant by allow-
ing him compensation for his immediate pecuniary loss in time and
wages, and disallowing him for his pain and suffering or other con-
sequential damages. The case has been brought here on appeal to
determine the question whether the rule of admiralty for apportion-
ing damages in collision is to be extended to ordinary actions for
personal injuries sustained on board vessels by laborers, seamen, pas-

1Reported by Theodore M. Etting, Esq., of the Phlladelphla bar,
28ee note at end of case. L
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