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wheretherehasbeensuchcontributorynegligence,or, in other words,when
bothhavebeenin fault, the E:1ntiredamagesresultingfrom the collision must
beequallydividedbetweentheparties. This ruleof the admiraltyeommends
itself qUite as favorably. in its influencein securingpracticaljustice, as the
other; andtheplaintiff. who hastheselectionof the forum in which he will
litigate,cannotcomplainof therule of that forum." It is not intendedtlJ say
that the principles which determinethe existenceof mutualfault. on which
thedamagesare divided in admiralty,are preciselythe sameas thOsewhich
establishcontributorynegligenceat law thatwould defeatthe action. Each
court hasits own setof rulesfor determiningthesequestions,which may be
in somerespectsthe same,but in othersvary materially."

Upon theseviewsof the law, the collisionrule for dividing damages
can no longerbe consideredasapplicableonly to casesinvolving the
rights andresponsibilitiesof partiesfor colliding vessels. The prin-
ciplesenunciatedapplyto all casesof marinetort foundeduponnegli-
gence,withoutregardto anypeculiarconsiderationsof maritimepolicy
for regulatingthe conductof shipstowardseachother,or to any ex-
ceptionalrules of practiceadoptedby the admiraltycourts because
of the intrinsic difficulty in collision casesof locating the fault, or the
causeof the disaster. This decisioncovers the whole ground,and
fully sustainsthe ruling in The Explorer and in the district court.

The decreeof the district court is affirmed.

NOTE.
NEGLIGENO£cCONTRIBUTOny-RuLEIN AnMInALTY. TherUle thatcontributorynegli-

gencepreventsa recoveryis not applicablein admiralty,TheWanderer,20 Fed.Rep.
140; TbeExT>lorer,Id. 135; TheDavid Dows,16Fed.Rep.154j TheJamesM.Thomp-
son,12 J<'ed.Rep.189; The Garland,5 Fed.Rep.924; and will not causethedenialof
relief to onewhosene,;ligencemay have contributedto his injury, TheMabelOom-
eaux,24 Fed.Rep.490; TheGarland.5 Fed. Rep.924.

Wherea collision is owing to the negligenceof two vessels,even thoughin unequal
degrees,the fault should not fall wholly on one,The Pegasus,19 Fed.Rep.46; The
Franconia,16Fed.Rep.149;TheDavid Dows. Id.154; Memphis& St. L. P.Co.v.H.C.
YaegerTransp.Co., 10 Fed.Rep.395; TheMonticello,15 Fed.Rep.474; andthedam-
ageswill be apportionedaccordingto the disparityor fault, The F. I. Merryman,27
Fed.Rep.313; TheColumbia,Id. 238; TheMary Ida, 20 Fed.Rep.741; TheSyracuse,
18 Fed. Rep.828; The B. & C., Id. 543; The M. J. Cummings, Id. 178; TheJeremiah
Godfrey,17 Fed.Rep.738; The Wm. Murtagh, Id. 259; S. C. 3 Fed. Rep.404; Chris-
tian v. Van Tassel,12 Fed. Rep.884; The Roman, Id. :L19; Connollyv. Ross,11 Fed.
342; TheAnt, 10 Fed. Rep.294; TheWilliam Cox,9 Fed. Rep.672j S. C. 3 Fed.Rep.
645; TheFarnley,8Fed.Rep.629; but whereaplaintiff so far contributesto the injury
by his own negligenceorwantofordinarycareandcautionthatbut for thatnegligence
or wantof carethe injury would not have happene,l,he is not entitledto recover,The
E. D. Ward, 20 Fed. Rep. 702; The Carl, 18 Fed. Rep. 655; Sunneyv. Holt, 15 Fed.
Rep.880.

THE MICHAEL DAVITT. l

(DisfJrict Oourt, No D. New York. October23, 1886.)

CoLLISION-TuG's FAILURE TO GIVE NOTICE OF ApPROACH-PASSAGE TIIROUGH
WATERS WHEltEON VIEW IS OBSTRUCTED- FIFTH RULE OF BOARD OF SU-
PERVISING INSPECTORS. ,

"Whenevera steameris nearinga short bend or curve in the channel,
where,from the heightof the bank or other cause,a steamerapproaching
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from tne ontsidedirection cannot be seenfor a distanceof half a mile, the
pilot of suchsteamer,whenheshall havearrivedwithin half a mile of such
curveor bend,shall give a signalby onelong blaBt of the Bteam-whistle." A
failure to comply with thiB regulation,coupledwith the circumstancethat,
until theywerein cloBe proximity, neithervesBelwasawareof the presence
of the other, is sufficient to chargebothwith negligence.

In Admiralty. Collision. Libel in rem by the ownersof one of
two colliding vessels.

BenjaminH. Williams, for libelants.
GeorgeClinton, for respondent.

COXE, J. On the eleventhof September,1885,at about2 o'clock
in �t�h�~ afternoon,a,collision occurredbetweenthe steam-tugsEagle
andDavitt, on the Tonawanda.creek,about 50 feet from its mouth.
The Davitt was proceedingdown the Niagarariver, from Buffalo to
Tonawanda. ,The Eaglewas passingdown the creek,destinedfor a
point half a. mile up the river. The creek,at its mouth, is about
175 feet in width, and navigable,from shore to shore. The view
from the creekto the river, andvice versa,wasobstructedby lumber
piles alongthe banksof each,so that the tugs did not discovereach
-otheruntil they were in closeproximity. ,The Davitt thenblew Qne
blast upon her whistle, and was answeredby a simil!1r �b�l�a�~�t from
the Eagle,indicatingthat eachwould keepto the right.

Eachparty hasendeavore,dto prove unskillful seamanshipon the
part of his adversaryafter the tugs becameawareof each Qther's
presence. ,If the controversywereconfinedto what then took place,
it would be a most difficult one to determine; for a recordso replete
with conflicting and irreconcilablestatementsis seldom�p�r�e�s�~�n�t�e�d to
the court. All agree,however,thatwhen the signalsweree.xchanged
the dangerwasimminent. According to the preponderanceof proof,
the spacebetweenthe tugs at this time must be measuredby �l�e�s�~
than 100 feet, and the time for action by lessthan �~�O seconds. The
peril was clos6at hand. It was'a situationto unnervethe steadiest
hand,and confusecalmestjudgment. There is not,hing, therefore,
requiring severecriticism in the maneuveringof either tug at this
time. Unquestionably,eachendeavored,to the best of her ability,
to avoid the accident. It would, in such circumstances,be nnjust
to imputenegligenceto a vesselbecauseshedeparted,in someslight
degree,from the strict rulesof navigation,or to hold her liable be-
causeher master,having to do two necessaryacts,"reversedthe
.order in which he should have performed them. It is quite clear
that the causeof the collision must be sought for prior to the time
referred to. The fault was in permitting the tugs to get into so
hazardousa predicament. That both are �r�e�B�p�o�n�s�i�~�l�e in this regard
there can be but little d.oubt. Indeed,the presumptionof mutual
fault follows, as an almost necessaryconolusion,from a merestate-
ment.ofthe fact that two steamers,unincumberedby tows, ina wide
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and unobstructedchannel,and in broad daylight, collided III the
mannerdisclosedby this testimony.

First, as to the Davitt. The fifth rule adoptedby the board of
supervisinginspectorsprovidesthat "whenevera steameris nearing
a short bendor curve in the channel,where, from the height of the
banksor othercause,a steamerapproachingfrom the outsidedirec-
tion cannot be seenfor a distanceof half a mile, the pilot of such
steamer,when he shall have arrivedwithin half a mile of suchcurve
or bend,shall give a signal by one long blast of the steam-whistle."
And a note, following the eighth rule, provides that "the foregoing
rulesare to be compliedwith in all cases,exceptwhen steamersare
navigatingin a crowdedchannel,or in thevicinity of wharves. Un-
der such circumstances,steamersmust be run .and managed.with
great caution,soundingthe whistle, as may be necessary,to guard
againstcollision or otheraccidents."

Theseare precautionswhich, even in the absenceof regulations,
would be dictated by commonsenseand common prudence. That
the Davitt failed to give the signal provided by the rule is conceded,
but her masterassertsthat, when approachingthe creek,he gavea
warningsignal, consistingof threeblastsof thewhistle,which was fol-
lowedsoonafterwardsby anothersignalof two blasts. It is impossi.
ble to locatethepoints wherethesesignalsweregiven with anything
like accuracy,for the masterhas madeat least three contradictory
statementsuponthesubject. Thefirst wasmadeonthedayof the ac-
cident,whentheoccurrencewasfreshin his memory,andit is, to some
extent,corroboratedby collateralfacts andcircumstances. He there
assertsthatwhenwithin about100feet of the point he noticed,across
the point, a tug approaching,and immediatelyblew two whistlesfor
the port side, andreceivedno response. He then immediatelyblew
one whistle, which was answeredby the Eagle. If this is a correct
versionof thetransaction,it needsnocommentto prove that a grave
fault was committed. To signal thathewould takethe left side,and
attempt to take it, and immediately thereafterchangehis purpose
and his helm, and signal for the right side, wasa coursecalculated
to mislead and perplex the pilot of the approachingvessel. It is
true that the masterof the Eagle testifies that he did not hearthe
�~�w�o blastsfrom the Davitt. If they were given, he must haveheard
them,and thereis someevidence,baseduponthe conductof his tug,
indicatingthat he did hearthem,and shapedhis coursea\lcordingly.
But, in any aspectof the <lase,.the conviction is strong in the mind
of the court that the Davitt failed to take the precautionswhich the
circumstancesdemanded. She was close to the river dock-prob-
ably not over 30 feet ant-whenshe shot past the cornerat a rate
of speedsufficient to carry her to the middle of the creekbeforeshe
could be successfullycontrolled. When shewas in a position to see
what was approachingin the creek her bowswere acrossits mouth.
Shetook this dangerouscourse,knowing that a tug was in the creek,
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andthat in maneuveringshehad to contendagainstthe swift current
of the Niagara river. Surely this was a recklessdisregardof the
rule of navigation that in crowdedchannels,and in the vicinity of
wharves,steamersmust be managedwith the greatestcaution.

The foregoing considerationsapply to the Eagleas well as to the
Davitt. It is impossibleto hold.thelatter in fault without including
the former also. It is concededthat the Eagle,from the time she
startedfrom herdock until shewas in extremis, gav-eno signal what-
ever, but proceeded,at the rate of aboutfour miles an hour, directly
down the creek, taking no precautionsof any kind to notify passing
vesselsthat shewas aboutto emergeinto the river. Of coursethis
was negligence. The situationwas similar in many respectsto the
caseof The Troy, 28 Fed. Rep. 861, recentlydecided.

The libelants are entitled to a decreefor one-half their damages
and a referenceto the clerk to computethe amount.

THE NICHOLSON and THE ADAMS.!

(Di8trict (Jourt, N. D. New York. October18,1886.)

1. COLLISION-MOORING OF VESSEL-SPACEOCCUPIED-LOCALORDINANCE-VES-
SEL ´OORED-TuG AND Tow-NEGLIGENCE. .

If a local ordinancepermitsthe mooringof vessels,two abreast,andif the
two togetherdonotprojectasfar into the river asa singlevesselof the class
constantlyoccupyingthe samespace,the vesselat restcannot,by reasonof
the circumstancethatsheis mooredasaforesaid,be chargedwith negligence
in beingmooredin an improperplace.

2. SAME-Tow-HEAD-SAILS UNFURLED-NEGLIGENCE.
A tow is in fault if, in threateningweather,she entersa narrowfairway,

filled with vessels,with herhead-sailsinsufficiently secured,and,if this fault
contributesto producea collision, sheis chargeablewith negligence

8. BAME-Tuo-MEASURE OF SKILL AND CARE-NEGLIGENCE.
The degreeof carerequiredon the partof thetug must,obviously,bemeasá

uredby the condition of the tow. To tow a largeanddeeply-ladenschooner
up a narrowandobstructedchannel,at therateof five or six miles an hour,
with a hurricaneblowing, and the tow's sailsunfurled, is not goodseaman-
ship, and,if this lack of carecontributesto a collision, sheis chargeablewith
negligence.

In Admiralty. Action in rem, againsttug and tow, by the owners
of a vesselmooredin a river.
George Clinton, for libelant.
H. C. rVisner, for the Nicholson.
George S. Potter, for the Adams.

COXE, J. The libel in this action is filed by John Wimett, the
owner of the canaláboatR. Webb Potter,againstthe schoonerEliza-
beth A. Nicholsonand the steamtug JamesAdams,alleging that on
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