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tachments,and a writ of replevin issuedthere. The plaintiffs were
not partiesto any of the suits, but were notified by the defendantas
Hoon as the carswere seized. They did not ask leaveto intervene,
but notified the defendantthatthey held the bills of lading, that they
had bought the goods in good faith, and that the title was in them.
'1'he plaintiffs in the attachmentand replevin suits obtained judg-
ments,underwhich the goodswere sold. The plaintiffs thenbrought
this action against the railroad companyto recover the value of the
goods.
L. W. Barringer, for plaintiff.
J. Reodman Paul andGeorge W. Beadle, for defendant.

BUTLER, J. It is quite plain,onthe facts stated,that the defend-
ant is not responsiblefor the plaintiff's loss. ThePennsylvaniastat-
ute of June13, 1874,(Purd. Dig. 44,) governsthe case. The object
of this legislationwasto relieverailroad companies,andothercarriers
and baileesfrom the duty (supposedor actual) of defendingsuits
againstthe property intrusted to their care. The plaintiff received
notice of the attachment,and it was his duty to appearanddefend,
if he supposedany good could be accomplishedby doing so.

NATIONAL WATER-WORKS Co. OF NEW YORK V. CITY OF KANSAS.

(Oircuit Oourt, W. D. Missouri. October22, 1886.)

MUNICIPAL CORPORATION-CONTROLOF STREETS-WATERCOMPANy-SEWER.
A watercompanylaying its pipesin the streetsof a city, undera contract

with the city, doesso subject to the right of the city to constructsewersin
said streetswheneverand whereverthe public interestdemands;and if, in
consequenceof the exerciseof this right. the companyis compelledto relay
its pipes.it can maintainno claim thereforagainstthe city, unlessthe action
of the city is unreasonableor malicious. An allegationthat the sewermight
haveoccupiedotherspacein the streetis not equivalentto an allegationthat
the city actedunreasonablyor maliciously.

Action for Damages. Demurrerto petition.
T. A. F. Jones, for plaintiff.
Scarritt & Alderson, for defendant.

BREWER, J. This is an action for damages. The plaintiff is the
owner of the KansasCity Water-works,and the facts upon which the
claim is foundedare these: In 1883 plaintiff laid a water-pipeon
EastEighth street. This wasa streetwhosegradehad beenestab-
lished, and the plaintiff was directed by the city to lay a water-
pipe therein. and the same was laid, in the place and ma-nner
directedby the city. In the year 1884the city dug a seweron said
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Eighth street,in the samepart of the streetin which the plaintiff's
water-pipehad been laid, in consequencewhereof the plaintiff was
compelledto take up and lay its pipe in anotherplace. It is alleged
that there was ample room and spacefor said sewerelsewherein
said street,and whereit could be easily and safelylocated. For the
cost and expenseof this relocation and relaying of its water-pipes
this action is brought.

By an actof the legislatu1'eof 1873,the city of Kansaswasauthor-
ized to construct water-works,or to grant to any pe1'son01' corpora-
tion the right to erect and operatesuchwater-works, upon such
terms and conditionsas shouldbe agreedon in a contract therefor.
In the fall of that year an ordinancewas passedauthorizing the
plaintiff to constructsuchwater-works,the provisionsof which, be-
ing acceptedby the plaintiff, constitutedthe contractbetweenthe
parties. In this ordinanceit was provided as follows: "The city
reservesto itself the right, at all times, to makeandenforceall rea-
sonableandproper regulationsas to .the place where pipesmay be
laid in streets,avenues,lanes,alleys, and public highways,and the
conductingof all operationsthereonand therein by said company."
Also that "the city of Kansas,by its authorizedagent or agents,
shall have a right to designateon what streets,avenues,lanes,or
alleys water-pipesshall be laid and fire hydrantsplaced,and the
placesat which the said hydrantsshall be located; but saidcompany
shall not be requiredto lay pipeson anystreet,avenue,lane,or alley
on which the gradeshall not havebeen established;and the places
for the locationof hydrantsshall be designatedby the city, as afore-
said, at suchtimes and in suchmanneras not to impede or inter-
fere with the laying of pipes by the company." By article 9 of the
amendedcharterof KansasCity the commoncouncil was given gen-
eral control of the seweragesystem,andauthorizedto constructpub-
lic, district, and private sewers. .

,Upon thesefacts the question is presentedwhether the city in-
curredany liability for so constructiuga sewer as to interfere with
and compelthe relayingof the water-pipeof the plaintiff, once laid
in the placeandmannerby it directed. The amountin controversy
is small, but the questioninvolved is important. The plaintiff con-
tendsthd by this contractit was bound to lay its water-pipein this
street; that it did lay it in the placeandmannerby thecity directed,
and therebyacquiredsucha vestedpropertyright in an undisturbed
location and possessionthat any future trespassupon or invasion
thereof,like any other attack upon private property, would subject
the city to an action for damages;while the contentionof the city is
that the matterof sewerageis one affecting the public health; that
it could not if it would, and it did not if it could, contract away the
right to constructsewersin any part of the public streetsit might
deemnecessary;and that the plaintiff took its contract right to lay
its pipesin the public streetssubject to the paramountand iualien-
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able right of the city to construct its sewers wherever therein, in its
judgment, the public interests demanded.
I think the contention of the city is correct. Sewerage is a matter

unquestionably affecting largely the public health, and no municipal-
ity can make a contract divesting or abridging its full control over
such matters. No more marked illustration of this can be found than
in the famous Slaughter-houseCases. In 1869 the legislature of Louis-
iana granted to a corporation the exclusive right for a term of years,
to have and maintain slaughter-houses within a certain prescribed

In Slau.Qhter-houseCases,16 Wall. 36, the supreme court
sustained the validity of this act in a controversy between the corpo-
ration and certain butchers doing business within the prescribed tel'-
ritoriallimits. Subsequently, and before the expiration of the term
for which the charter was granted, legislation was had abolishing the
exclusive privileges, and permitting, upon certain terms, other slaugh-
ter·houses. The validity of this legislation was challenged as impair-
ing the obligations of a contract, but in the case of Butchers' Union
Co. v. CrescentCity, 111 U. S. 746, S. C. 4 Sup. Ct. Rep. 652, the
supreme court unanimously sustained it on the ground that it in-
volved the matter of the public health, and that no legislature, and I
may add, afortiori, no municipality, could contract away its right of
control in respect thereto.
The contract between the plaintiff and the defendant must be in-

terpreted in the light of this well-established rule; and, 80 inter-
preted, the plaintiff took its right to lay its pipes in the streets of the
city subject to the paramount and inalienable right of the city to con-
struct sewers therein whenever and wherever, in its judgment, the
public interest demand. Laying its pipes subject to this right of the
city, it has no cause of action if, in consequence of the exercise of
this right, it is compelled to relay its pipes. It is true that the peti-
tion alleges that there was ample room in the street for such sewer,
and it may be that any malicious or action by the city
in the exercise of the right to construct sewers, working damage to
the plaintiff, may be the foundation of a claim for damages. But the
city is presumed to act without malice, to act reasonably, and as, in
its judgment, the interests of the public demand. The mere fact
that there is other space which might be occupied by the sewer.
while it may be a circumstance tending to show, does not of itself
prove, that the city acted maliciollsly or unreasonably. Hence the
allegation, as it stands, is not such a one as of itself exposes the city
to liability. Under these circumstances the demurrer to the petition
must be sustained.
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In re WILDENHUS and others.

(Oilrcuit Oourt, D. New Jersey. November9,1886.)

1. HABEAS CORPUs-JURISDIC'l'IONOF UNITED S'rATES Couu'rs AND JUDGES.
W. andF., beingsubjectsof anddomiciled in the kingdomof Belgium,ená

gagedin a fight on boardof a Belgianship while lying mooredto a wharf in
JerseyCity, andwithin the territorial jurisdiction of Hudson county, New
Jersey. F. was stabbedwith a knife and killed by W. Both belongedto
the crewof the ship. andthe fight took placebelowdeck, the only
present'beingothermembersof the crew. W. was arrestedand committed
to jail by the local authoritiesof the county, on the chargeof murder. The
Belgianconsul.for the statesof New York and New Jersey,suedout a writ
of habeascO'/'pusfor the dischargeandsurrenderof theprisoneron theground
that. underthe law of nationsand by force of existingtreatiesbetweenthe
United Statesand Belgium, W. wasentitled to be sent homefor trial under
the laws and by the tribunals of his own country. Held, that section753.
Rev. St. U. S.. giving powerto the courtsand judgesof the United Statesto
grantwrits of ltabeascorpus in certain cases.therein specified,does not ex-
tendto the caseof the prisoner.

2. ARTICLE 11 OF THE TREATY OF 1868 BETWEEN THE UNITED STATES AND BET,-
GIUM CONWl'RUED.

Article 11 of the treatyof 1868betweentheUnited Statesand Belgium does
not conferauthorityon foreign consulsto takecognizanceof offensescom-
mitted againstthe local laws of this country. It makesno provisionfor the
creationof a consularcourt, nor doesit authorizethe consulto act evenas a
committingmagistrate.

HabeasCorpus.
Coude7'tBros., for petitioner.
CharlesH. Winfield and William Y. Johnson,Asst. Atty. Gen.,for

the State.

WALES, J. This writ wasdirectedto thekeeperof the jail of Hud.
son county,New Jersey,on the petitionof CharlesMali, Belgian con-
sul for thestatesof New York andNew Jersey,in orderto obtain the
dischargeand surrenderof JosephWildenhus,who is chargedwith
the crime of murder,and of two other personswho are detained,in
default of bail, as witnessesfor the state. Copiesof the warrantsof
commitment,which are in regularform, are annexedto the returnto
the writ, and from these,and the statementsin the petition, it apá
pearsthat on the sixth of Octoberof the presentyear, while the Belá
gian steam-ship.Noordland lay moored to her wharf in JerseyCity,
New Jersey,an altercationtook placebetweentwo of the crew, to-wit,
theabove-namedJosephWildenhusand oneFigens,in which Wilden-
hus stabbedFigenswith a knife, from the effectsof which the latter
soonafterdied. Both partieswere Belgiansubjects,anddomiciled in
thatkingdom. Theaffair occurredbelowthedeckof thevessel,andno
one but membersof the crew were present. Wildenhnswasanested
and committed to jail by the public authoritiesof JerseyCity as if
the offensehad beencommittedin the body of Hudsoncounty; and
it is proposedthat the offendershall be tried andotherwisedealt with
by the stateof New Jersey.


