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In re WILDENHUS and others.

(Oilrcuit Oourt, D. New Jersey. November9,1886.)

1. HABEAS CORPUs-JURISDIC'l'IONOF UNITED S'rATES Couu'rs AND JUDGES.
W. andF., beingsubjectsof anddomiciled in the kingdomof Belgium,ená

gagedin a fight on boardof a Belgianship while lying mooredto a wharf in
JerseyCity, andwithin the territorial jurisdiction of Hudson county,New
Jersey. F. was stabbedwith a knife and killed by W. Both belongedto
the crewof the ship. andthe fight took placebelowdeck, the only
present'beingothermembersof the crew. W. was arrestedand committed
to jail by the local authoritiesof the county, on the chargeof murder. The
Belgianconsul.for the statesof New York and New Jersey,suedout a writ
of habeas cO'/'pus for the dischargeandsurrenderof theprisoneron theground
that. underthe law of nationsand by force of existingtreatiesbetweenthe
United Statesand Belgium, W. wasentitled to be sent homefor trial under
the laws and by the tribunals of his own country. Held, that section753.
Rev. St. U. S.. giving powerto the courtsand judgesof the United Statesto
grantwrits of ltabeas corpus in certain cases.therein specified,does not ex-
tendto the caseof the prisoner.

2. ARTICLE 11 OF THE TREATY OF 1868 BETWEEN THE UNITED STATES AND BET,-
GIUM CONWl'RUED.

Article 11 of the treatyof 1868betweentheUnited Statesand Belgium does
not conferauthorityon foreign consulsto takecognizanceof offensescom-
mitted againstthe local laws of this country. It makesno provisionfor the
creationof a consularcourt, nor doesit authorizethe consulto act evenas a
committingmagistrate.

Habeas Corpus.
Coude7't Bros., for petitioner.
Charles H. Winfield andWilliam Y. Johnson, Asst. Atty. Gen.,for

the State.

WALES, J. This writ wasdirectedto thekeeperof the jail of Hud.
son county,New Jersey,on the petitionof CharlesMali, Belgian con-
sul for thestatesof New York andNew Jersey,in orderto obtain the
dischargeand surrenderof JosephWildenhus,who is chargedwith
the crime of murder,and of two other personswho are detained,in
default of bail, as witnessesfor the state. Copiesof the warrantsof
commitment,which are in regularform, are annexedto the returnto
the writ, and from these,and the statementsin the petition, it apá
pearsthat on the sixth of Octoberof the presentyear, while the Belá
gian steam-ship.Noordland lay moored to her wharf in JerseyCity,
New Jersey,an altercationtook placebetweentwo of the crew, to-wit,
theabove-namedJosephWildenhusand oneFigens,in which Wilden-
hus stabbedFigenswith a knife, from the effectsof which the latter
soonafterdied. Both partieswere Belgiansubjects,anddomiciled in
thatkingdom. Theaffair occurredbelowthedeckof thevessel,andno
one but membersof the crew were present. Wildenhnswasanested
and committed to jail by the public authoritiesof JerseyCity as if
the offensehad beencommittedin the body of Hudsoncounty; and
it is proposedthat the offendershall be tried andotherwisedealt with
by the stateof New Jersey.
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It is claimedthat,under the rulesof internationallaw, andalso by
virtue of treatiesnow in force betweenthe United Statesand Bel-
gium, the offensein questionis cognizablesolely under the laws of
Belgium, and that, therefore, the imprisonmentis unlawful. The
question, it is contended,is not whether a vessel of a nation, by
going into the port of a foreign state,becomessubjectto the munici-
pal laws of that state, nor whether the stateof New Jerseycould
take cognizanceof the crime in the absenceof theexerciseof author-
ity by the foreign state,but whetherthe foreign state,when it may
chooseto assertthe privilege, has the exclusive right to control the
internalaffairs of its own ships,both civil and criminal, evenwhen
in the ports of anotherstate,providedthe tranquility of such other
stateis not involved, or personsentitled to its protection concerned.
It is further claimedthat underthesecircumstancesthe jurisdiction
of the foreign state is exclusive. These are general propositions.
The dischargeand surrenderof the prisonersare demandedon two
distinct and independentgrounds:
"First, becausetheyareconfinedin prison by the stateof New Jersey,in

violation of a treatyof the United States;and,secan'l, because,being sub-
jectsof a foreign state,anddomiciledtherein,they arein custodyfor an act
doneundera privilege, protection,or exemptionclaimedunder the sanction
of suchforeign state,thevalidity andeffect whereofdependupon the law of
nations;namely,the privilegeof a trial of the offense beforea tribunal ex-
isting undAr the lawsof Belgium,andof exemptionfrom the jurisdiction of
the local tribun,alsof this country."

And it is contendedthat, under the expresswords of the statute,
(section758, Rev. St. U. S.) defining the jurisdiction of this court in
casesof habeas corpus, eitherof thesegroundsis sufficient, and that
both must fail beforethe writ canbe dismissed. The statutereferred
to readsasfollows:

"The writ of habeas corpus shall in no caseextendto a prisonerin jail,
unlesswherehe is in custodyunderor bycolor of theauthorityof theUnited
States,or is committedfor trial beforesomecourt thereof; or is in custody
for an actdoneor omittedin pursuanceof a law of the United States,or of
an order, process,or decreeof a court, or judgethereof; or is in custodyin
violation of theconstitutionor of a law or treaty of the United States;or,
beinga subjector citizen of a foreign state,anddomiciled therem,is in cus-
tody for an actdoneoromittedunderanyallegedright, title, authority,priv-
ilege.protection,or exemptionclaimedunderthecommissionororderorsanc-
tion of any foreign state,or under color thereof, the validity and effect
whereofdependuponthe law of nations,or unlessit is necessaryto bring
the prisonerinto court to testify."

The plain constructionof this sectionrestricts the jurisdiction of
the court to such casesas comewithin some one of the causesof
detentionor imprisonmentthereinspecificallymentioned,Rnd we are
not at liberty to go beyond them, although, under special circum-
stancesand for reasonsof public policy, we might entertain the
opinion that a prisonerought to be discharged. In regulating the
power to issue the writ, one purpose,if not the chief one, of the
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statute,is to avoid and prevent any interferenceor clashingof au-
thority betweenthe courtsof the United Statesandthoseof the sev-
eral states,and the law should be carefully administeredwith that
intent in view. The interpretationand applicationof the law of na-
tions, which could beconsideredin this form of proceeding,can only
ariseunderthe conditions referred to in the statute; and, as these
conditions in no way relate to or concernthe causeof Wildenhus'
imprisonment,they are not openfor discussionhere; for it cannot
be pretendedthat he committed the act for which he is in custody.
"underanyallegedright, title, authority,privilege, protection,or ex-
emptionclaimedunderthe commissionor orderor sanctionof" Bel-
gium, "or undercolorthereof;" and it is only the validi ty andeffect
of suchcommission,order, or sanction,so far as they dependon the
law of nations,which, undertheprovisionsof the statute,cannow be
inquired into by this court. Admitting, however,that by the law of
nationsthe accusedis entitled to be tried by a tribunal of his own
country, that fact can be brought to the notice of the court of New
Jerseyin which he may be arraigned,and he will receive the full
benefit of it; or, relying on his right and privilege underthat law,
to be tried in Belgium, he may apply for a dischargefrom his pres-
entimprisonmentona writ of habeascorpusissuedby the statecourt.
On the constructionwe have given to the statutewe have not the
power to orderWildenhus'dischargeon this ground; and it is un-
necessary,therefore,to reviewthevery able andinstructiveargument
containedin the brief of his counselon this bt'anchof the case. It
is enoughto say that we canfind no authority in the statutefor this
court to administerthe law of nationsin the presentproceeding.

If, as contended,the accuAedis in custodyin violation of a treaty
of the United States,then it would be the duty of the court to order
his surrender. But is this contentionsustainedby the languageor
spirit of article 11 of the treaty of 1868 betweenthe United States
and Btllgium, which is in thesewords:

"Consulsgeneral,consuls,vice-consuls,andconsularagentsshall have
elusivechargeof the internalorderof the merchantvesselsof their nation,
and shall alonetakecognizanceof differenceswhich may arise,eitherat sea
or in port,.betweenthe captains,officers,andcrews, without exception,par-
.ticularly in referenceto the adjustmentof wagesand the executionof con-
tracts. Neither the federal,state,nor mnnicipal authoritiesor courtsin the
United States.nor any court 01' authority in Belgium, shall, on anypretext,
interferein thesedifferences."

Theentirepurport of this article is tooclearto admitof anydoubt.
The negotiatorsof the treatyneverintendedto confer,nor havethey,
by the most liberal and reasonableinterpretationwhich can he given
to it, conferredauthorityontheirconsulsto takecognizanceof crimes
8'ld offensescommittedagainstthe local lawsof eithercountry. The
article containsthe usual provisionsfor the settlemlimtof such "dif-
(erences"as ordinarily arise betweenofficers and crews in relation
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to work andwagesand discipline,which is insertedin nearlythe same
words in many of the treatiesbetweenthe United Statesand other
commercialnations. The supp(}sition that the phrase, "exclusive
chargeof the internalorderof the merchantvessels,"and the word
"differences,"were designedto embracecrimes,is excludedby what
follows them; since, if such a meaningcould be applied, then the
courtsof neithercountry can "on any pretextinterfere,"andthecon-
!iluls "shall alonetakecognizance"of crimescommitted,eitherat sea
or in port, by and among the officers and crewsof vesselsbelonging
to their respectivecountries, provided always that "the peaceand
tranquility of the port" are not disturbed,and no wrong or injury is
inflicted upon any personnot belongingto the ship. It is conceded
that Wildenhus' offensewas committed within the territorial juris-
diction of New Jersey,but it is insistedthat underthe circumstances
mentioned,and by force of the existingtreaty,it becomesexclusively
cognizableunder the laws of Belgium. The consul does not claim
the powerto try him, but to sit merelyas a committing magistrate.
In reply to this it can be said that the treaty article makesno pro-
vision for the creationandorganizationof a consularcourt, nor does
it evenauthorizethe consul to act asa committingmagistrate.

The facts.attendingthecommissionof theallegedcrime, for which
Wildenhus is in custody,do not presentsuch a caseas is contem-
plated by the statute for the interferenceof this court. The suit
must thereforebe dismissedfor want of jurisdiction,and the prison-
ers remanded.

THE BATTLER and anotherv. THE SAVANNAH,1

(District Oourt, E. n. Pennsylvania. November9, 1886.)

CoNTRACTS-EvIDENCE.
An allegedcontractmustbe provedbeforeit canbeenforced.

In Admiraltv.
OharlesGibbon, for libelants.
Flanders &; Pugh, for respondent.

BUTLER, J. The libels are founded on contract; the libelants
alleging an engagementof their services,and a refusal to employ
them when tendered. A careful examinationof the testimony has
not satisfiedme that such a contractexisted. 'fhe respondentcon-
tracted with Capt. Dahl, of the Cynth'ia, to take her (the respond-
ent) to Philadelphia,for a considerationagreedupon, Capt. Dahl
to find all the necessarymeansat his own expense. Thereis noth-
ing whateverin the testimonyto justify a belief that the respondent

1Reportedby C. BerkeleyTaylor, Esq.,of the Plliladelpllia bar.


