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legal title claimed by complainant; and as it appears from the bill
that complainant holds the legal title, and is seeking to obtain pos-
gession of the realty, relyig #olely upon such legal title, it follows.
that, in substance, the proceeding is in the nature of ejectment; and,
the law affording a speedy and adequate remedy, the court, as a court
of equity, has not jurisdietion.

Demurrer must therefore be sustained.

Wiacins, (otherwise known as “Blind Tom,”) by His Next Friend,
P ete., v. BETHUNE. ‘

‘ (Oireuit Court, B. D Virginta. October 2, 1886.)

1. 'CourTe—FEDERAL JURISDICTION~—CITIZENSHIP—SUIT BY NEXT FRIEND.

. In a suit brought by the next friend of one who is non compos mentis, federal
jurisdiction cannot be based on the citizenship of the next friend, as he is
only a4 nominal party. HueHES, J., dissenting, in casé the next friend is the

. real plaintiff. :

2. 8AMp—RESIDENCE OF LUNATIO—COMMITTEE. -
. If & commiftee of one non compos changes his residence from the state where
" he was appointed, and where the non compos also resided, to another state,
-and takes the latter with him, the latter becomes a resident of the state to
which they remove, and retaing such residence after the committee’s death,
" notwithstanding he is afterwards taken away to his original state, and else-
where, and another committee is appointed for him in such original state; and
- | in a gpit in the latter state, brought by him against said last-mentioned com-
mittee, a citizen of that state, the citizenship of the parties is such as to give
jurisdiction to a federal court. : : :

In BEquity. Bill for an accounting. Plea of want of jurisdiction.

‘Charity Wiggins, who sues as next friend of Thomas Wiggins,
(“Blind Tom,”) is a citizen of New York; James N. Bethune, the de-
fendant, of Virginia. '

A. J. Lerche and L. R. Page, for complainant.

S. Ferguson Beach, for defendant. :

Bowp, J.' This is a bill filed by the complainant for an account,
to which a plea of want of jurisdiction has been:interposed. The
facts, as they appear from the affidavits filed by the parties, and as
they have been stated at bar by the respective counsel, are these:
John G. Beéthune, who at the time was a citizen of Virginia, having
Blind Tom in his keeping, was, on the twenty-fifth day of July, 1870,
by a‘probate court of this state, appointed Tom’s committee, he be-
ing found non compos imentis. As such committes, Bethune took
Tom from place to place, through the various states of the Union,
giving musical entertainments, so that he ‘was seldom in Virginia.
Finally John G. Bethune changed his place of residence from Viginia
to the city of New York, taking Blind Tom with him, and became a
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~ resident of that state, where he died on the day of February,
1884. Blind Tom was continued on his travels under care of a
brother of John G. Bethune, his former committee. While Blind
Tom was thus journeying in the state of North Carolina, James N.
Bethune had himself appointed by a county court in Virginia as
Tom’s committee. Charity Wiggins, who sues as next friend, is the
mother of Blind Tom, and is a citizen of New York., This being the
fact, she could not sue, (being a merely nominal party,) unless her
gon is a citizen of New York also. He is the real party in interest,
and the jurisdiction of the court depends upon the fact whether or
not Blind Tom, at the last appointment of a committee for him, was
still a remdent of New York, where he had been a resident with
John G. Bethune, his commlttee, up to and at the time of his death,
There can be no doubt, we think, that the residence of his commit-
tee was the residence of Tom. He, non compos, had no ability to
change it, and the fact that he was borne away by one who had no
legal control over him to another state, away from his mother in
New York, who was his natural guardwm, cannot be held to change
his resldence The fact that he was temporarily in Virginia, under
the control of one who merely had physical domination of him, did
not make him a resident of that state, and the appointment of a
committee for him there, while he was absent in. North Ca.rolina,
added nothing to the effort to change his domicile.” The bill is
framed under the view that both Charity Wiggins-and her son, Tom,
are citizens of New York, while the defendant is a citizen of Vir-
ginia, and we think the Jurlsdlctlonal facts sufficiently appear. The
plea is therefore overruled.

Hucues, J. I concur on the ground that the eontroversy in this
case is really between the mother of Blind Tom, a resident of New
York, suing a8 next friend, and a resident of Virginia, claiming to
be Tom's committee. Blind Tom, though nominally a party, is really
the subject of the controversy, and is not party to the suit in such man-
ner as, even if he were a citizen of Virginia, should defeat the juris-
diction of the court, where the substantial controversy is between cit-
izens of different states. In many cases the prochein ami is merely
a nominal party plaintiff; but in others, of which the present is an
example, the real plaintiff is the prochein ami. Where this is the
case, to treat the incompetent party to the record as the real plain-
tiff would be to allow a technicality to obstruct the course of justice.
Technicalities were devised for the promotion of justice between suit-
ors. So long as they serve that end, they should be respected; but
when they operate to defeat justice, they should be discouraged by
the courts.

For these reasons, whatever may be true on the doubtful point,
where was Blind Tom’s residence? I am of opinion that this court
has jurisdiction to entertain this suit. :
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PrrLrs, Assignee, v. Erurorr and others.
(Circuit Court, S; D. New York., November 15, 1886,)

1 Eﬁmm—.'lumsmcnon-—Eqm-rum OwKER oF BoNDs— Suir 170 RECcOVER

ONDS,

A suit by an equitable owner of bonds to recover the bonds, or their valus,
is properly brought in equity. :

8. SAME-—PLEADING—JOINDER OF PARTIES—PERSONAL REPRESENTATIVES OF DE-
CEASED PARTNER. )

In a sunit in equity by the equitable owner of bonds to recover them, or their..
proceeds, from the surviving members of a co]ﬁartnership, all the members of
which acquired the bonds with knowledge of his rights, it-is not necessary to
join the personal representatives of a deceased partner as parties defendant,

. although they would be proper parties, at the option of the defendants. .
8. AcTION OR SUIT—JOINDER OF PARTIES — REPRESENTATIVES OF DECEASED
* RECEIVER—SUIT IN EQUITY AGAINST SURVIVING MEMBERS.

A regeiver, who had been appointed in a suit between the equitable owner.
of the bonds and a third person to hold them pending the determination of
the suit, surrendered them to the other party before the fermination of the suit, -
who sold -them to the defendants. HEZd, thatin a suit to recover their value
the receiver, or, in ¢ase.of his death, his personal representatives, need not
be made a party. . . : .

4. BANKRUPTCY — LIMITATIONS — ACTION BY ASSIGNEE — BONDS SOLD BY BANK-
rUPT—REV, 8r. U. 8. SBCcTION 5057, ' .

In a guit in equity by an assignee in bankruptey to recover certain bonds
vested in him- by parties to whom they had been sold by the bankrupt, an
averment in the bill that the assignee “had no knowledge, or meansof knowl-
edge, of the. sale of said bonds until about thre month of April, 1884,” is in-
sufficient to prevent the bar of the statute of limitations, requiring such suits
to be brought within two years from the time the cause of action accrued.
Section 5057, Rev. 8t. U. 8,

Deuel & Wilson, for plaintiff,
Stanley, Clarke & Smith, for defendants.

WarLacg, J. Upon the allegations of the bill, for the purposes of
this demurrer, it must be taken as true that the plaintiff, as the as-
signee in bankruptey of one MeDonald, was the equitable owner of
the award made to MeDonald, and assigned by the latter to White,
and that this was so adjudged by the supreme conrt of the United
States in a suit brought by the plaintiff against McDonald and White
in the supreme court of the District of Columbia upon an appeal from
a decree in that suit to the sapreme court of the United States. As
the supreme court of the United States must have determined that,
by the proper construetion of the statutes regulating its appellate
jurisdiction, it had power t6 make such a decree as is alleged in the
bill, the question as to the power of the court, or the scope or effect.
of the decree, is not open to discussion in this court. :

The bill also alleges that one Riggs, during the pendency of tha
guit, was appointed a receiver by the supreme court of the Distriet of
Columbia, and had in his possession, as such receiver, certain bonds
representing part of the avails of the award which he undertook to
‘hold pending the determination of the suit “subject to plaintiff’s claim



