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1. STATUTE OF LIMITATIONS-NEGLiGENCE-ACTION FOR DAMAGES FOR CAUSING
DEATB.-CODE IOWA, ¤ 2527.

Section2527of theIowaCode,giving aright of actionfor awrongful injury
causingdeath,anddeclaringthat "suchactionshall bedeemeda continuing
one,andto haveaccruedto suchrepresentativeor successorat the sametime
asit did to the deceasedif hehadsurvived,.. givesoneandnot two rights of
action,-oneto the deceasedand the otherto his estate,-butonewhich ac-
cruesat the sametime asit would haveaccruedhaddeceasedsurvived.

2. SAME-ExCEPTIONS-COMMENCEMENTOF ACTION.-CODE IOWA, ¤ 2532.
Undersection2532of the Iowa Code,providingthat"placingthe noticein

the handsof the sheriff for �i�m�m�e�d�i�a�t�~ service * * * shall, so far as the
statute('f limitations is concerned,be aeemedthe commencementof the ac-
tion,.. the delivery of the noticeto the sheriff, andnotthefiling of the peti-
tion, is thecommencementof the action. �~.

At Law. Action for damagesfor negligentlycausing the death
Qfplaintiff's intestate. Demurrerto answer.

Mr. Warren andJacobSims,for plaintiff.
John N. Baldwin and N.M. Hubbard. for defendant.

BHrnAs, J. In this action,plaintiff, as the administratrixof the
estateof CharlesA. Ewell, seeksto recoverdamagesagainstthe de-
fendant companyon the ground that Ewell's deathwas causedby.
the negligenceof the company. From the record it appearsthat
Ewell was injured on' the fifteenth day of August, 1883, by a train
on defendant'sroadat MissouriValley, Iowa; that he lived from one
to three hours after receiving the injuries resulting in his death;
that plaintiff wasappointedadministratrixof his estatein thespring
of 1885; that thepetition in this causewas filed in the district court
of Harrison county, Iowa, on the twenty-ninth day of May, 1885;
thatáno original noticewas issuedor served in the case; and that
the defendantcompanyenteredits appearancein the actionon the
twenty-fifth day of August, 1885,at which time the companyfiled
an answer,and alsoa petition for the removalof the causeto this
court.

The demurrerpresentsthe questionof the statuteof limitations,
and in its determinationit is necessaryto ascertainwhen the action
wascommenced,and when the causeof actionaccrued.

Section2599 of the Codeenactsthat actions in a court of . record
shall be commencedby serving the defendantwith a notice signed
by the plaintiff or his attorney. Section 2532 provides that the
placing the notice in the handsof the sheriff for immediateservice
or actualserviceupon defendant,by somethird person,shall, so far
as the statuteof limitations is concerned,be deemedto be the com-
mencementof the action.

InOollins v. Bane,34 Iowa, 385,it appearedthat the petition was
filed January28,1870,but the noticewas not deliveredto the sheriff
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for serviceuntil June17, 1870. On the nineteenthof April, 1870,
an act of the legislature took effect, repealingsectioI.). 2742 of the
Revision,which waspart of the statuteof limitations, but providing
that the repealshouldnot affect thetightsof partiesin actionspend-
ing at the time of thep&ssageof the act. The supremecourt of
Iowa held that the �r�~�p�e�a�l did affect the parties in that suit, because
it wasnot the filing ofthe petition, but the deliveryof the notice for
serviceto the sheriff,thatwas the commencementoftheaction.

In thecaseat bar, therefore,the filing of the petition was not the
commencementof the suit, and the period of limitation continuedto
run until the notice was issued for service,or the defendant,by
a volun,taJ:Yappearanceto the action, obviatedthe necessityof serv-
ice of the notice. It is admitted that no notice was ever issuedor
served,but that the defendantenteredan appearanceon the twenty-
fifth dayof August,1885,and this, t4erefore,mustbe takento be the
date:whep the statuteceasedto run.

By the provisionsof section,2529of the Codeof Iowa, actionsof
this characterarebarredwithin two years"after their causesaccrue."
Hence the present �a�c�t�i�o�~�c�a�n�n�o�t�b�e�' maintained,unless the cause
thereofaccruedwithin two yearsprior to August25, 1885.

On bebalfof plaintiff it, is arguedthat underthe factsof this case,
and the provisionsof section2526of the Code,two causesof action
against the defendanthave accrued,-Qnein favor of the party in-
jured, and:'ooeiIi favor of his estate. AS.it is admitted that Ewell
was not inatantlykilled, but lived from one to threehoursafter re-
ceiving the injuries causing his death, it is clear that before his
death a causeof action had vestedin him, and, undersection2525
of the Code,the samepassedto his administratrixuponhis death.
Kellow v. Central Iowa Ry. Co., 28 N. W. Rep. 740; S. C. 27 N. W.
Rep. 466; Muldowneyv. Central By. Co., 36 Iowa, 468. Whether,
the subsequentdeathof the partyinjured constituted,underthe stat-
ute, a new causeof action in favor of the estateof the deceased,and
for which an independentactionmight be brought,was discussedby
the supremecourt of Iowa in Shermanv.WesternStageCo., 24 Iowa,
515, but wasnot authoritativelydecided. If. it be held that, under
such circumstances,a new or additional right of action is not cre-
ated or coDferred by the statute,then, in the case at bar, the
right of action having accruedto the deceasedduring his life-time,
the periodof limitation beganto run at the dateof theáwrongful act
which causedthe injury to the deceased,to-wit, August 15, 1883.
Having commencedto run'duringthe life-time of the party, no sub-
sequentdisability will suspendit unlessthe statpteexpresslyso pro-
vides. Shermanv. WesternStageCo.,24 Iowa,515; Hoganv. [(aertz,.
94 U.S. 773; Harris v. McGovern,99 U. S. 161; McDonald v. Ho-
vey, 110 U. S. 619; S. C. 4 Sup. Ct. Rep. 142. None of the ex-
ceptionsin the statuteof Iowa are applicableto the case; and it fol-
lows that the limitation of two years,havingcommencedto l'un on
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the fifteenth of August,1883,becamecompleteon the corresponding
datein 1885,and would bar this action;as the samewasnotbrought
until the twenty-fifth of August, 1885.

If, however,the statute.isto be cvnstruedto create,in favor of tho
estate,.a causeof actionáotheranddistinctfrom that �a�c�c�r�u�i�n�~ to the
person.injured,then the questionto be determinedis, when doesthe
statutebegin to run as againstsuchan action? The usual rule is
thatthe statutebeginstorun when the right of action accrues;and,
unlessotherwiseprovided in the statute,the right of action is not
dee.medto haveaccrueduntil thereisa personauthorizedto prosecute
the same. Wood, Lim. 8; Shermanv. WesternStageGo., 24 Iowa,
515. If the statuteremainedunchanged,the ruling of the court in
Shermanv. StageGo. would be �~�o�n�c�l�u�s�i�v�e on the question,asit was
thereinheld that if the causeof actionaccruedto the estate,and not
to the deceasedduring her life-time, then the statutedid not begin
to run until an a.dministratorhadbeen appointed. That causewas
decided under the provisions of the Revision, and the questionis
whetherthe Codeof 1873 haschangedthe statutein this partieular.

Section 2525 of the Code declaresthat all causes.of action sur-
vive, and section2526, that the right of civil remedyis not merged
in a public offense,and that, when a wrongful act producesdeath,
the damagesshall be disposedof as personalproperty; and the first
sentenceof section 2527, that "the actionscontemplatedin the two
precedingsectionsmay be brought,or the court on motion may al-
low the actionto becontinued,by or againstthe legalrepresentatives
or successorsin the interestof the deceased," Sofar, thesesections
substantiallyre-enactthe provisionsof sections3467,4110,and4111
of the Revision. Then follows, aspartof section2527,thefollowing:
"Suchaction shall be deemeda continuingone, and to haveaccrued
to such representativeor successorat the sametime it did to the
aeceasedif he had survived." No such provisionexistedin the Re-
vision of 1860. Its enactmentaspartof theCodeof 1873is evidence
of an intent, on part of the legislature,to eitherchangethe law, or
rendercertainthat which was left in doubt underthe wording of the

. statutepreviouslyin force.
The discussionin Shermanv. WesternStage00. showedthat the

judgesthencomposingthe supremecourtof thestatewerenot agreed
in the interpretationof the statutein this particular,although they
hadagreedin holding that in caseof instantaneousdeaththe statute
as then in force did not begin to run until anadministratorwas ap-
pointed. Oneof the points in dispute,anduponwhichno agreement
was reached,was, in cusethe deathresulting from the wrongful act
was not instantaneous,whethertwo causesof actionwould arise,-
one in favor of the party injured, and vesting during his life-time,
andone in favor of his estate. As the law wasleft by thatdecision,
it followed that if a wrongful act producedinstant death the statute
dil not begin to run until an administratorwas appointed,which
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might be doneat any time within five years,thus allowing an action
to be maintainedif broughtwithin sevenyears after the death oc.
curred.

In this conditionof the law thelegislatureenactsthe clauseabove
cited. The declarationis that such action shall be deemeda con-
tinuing one,and to haveaccruedto the representativeat the same
timeit did to the deceasedif he had survived.

In argument,counselfor plaintifi urgeáthat the use of the words
"suchactionshall bedeemeda continuingone" showsthat theclause
appliesonly to actions bronght during the life-time of the deceased.
Snchaconstructionwould deprivetheamendatoryclauseof all signifi-
cance. Underothersectionsof theRevisionandof the Code,actions
;pendingwould notbeendedby thede'athof aparty,butcouldbecontin-
ued by the properrepresentative,and would be deemedto be contin-
uing actions. The provision in questionmust be held applicableto
all actionscontemplatedin section2526,and, asappliedto casesof
the characterof the presentone,the severalclausesof sections2526
and 2527read as follows: "When a wrongful act producesdeath,
the damagesshall be disposedof as personalpropertybelonging to
the estateof deceased;and an action to recover the samemay be
brought by the legal representativeof thedeceased,and suchaction
shall be deemeda continuing one,and to haveaccruedto suchrep-
resentativeat the sametime it did to thedeceasedif he survived."

Thereis nodoubt that, if thepartyinjured hadsurvived,thecause
of action would havebeendeemedto haveaccruedto him at the date
of the wrongful act which forms the basisof the action againstthe
wrong-doer. Under this constructionof the statuteasamended,it
follows that the causeof actionsued on must be deemedto haveac-
cruedon the fifteenth day of August, 1883; and, as two years had
elapsedafter that datebeforethis action wasbrought, the limitation
defeatsthe l'ecovery.

In '1'8 GRAVES.

(District (Jourt, N. D. Iowa, E. D. November16, 18B6.)

COURTS-UNITED STATES DISTRICT COURT-JURISDICTION-ARRESTOIl' SUITOR IN
ONE STATE TO ANSWER CONTEMPT OIl' FEDEDAL COURT IN ANOTHER-REV
ST. U. S. ¤ 1014.

The judgesof the district courtsof theUnited Stateshaveno poweror au-
thority, undersection1014, Rev. St. U, S.. or underany otherlaw or statute.
to causethe arrestof a citizen of the stateand district in which the judge
resides,and to order his removal to anotherstate,in order thathe may be
thereimprisoneduntil he obeysan ordermadein a civil casependingin the
United Statescourt in thatstate.

Application for Orderauthorizingarrest,and removalinto North-
ern district of Illinois.

Wrn. J. Manning and W. J. Knight, for the application.


