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dl(',È brakeman,andwasnot at the"middle" of the train; for nowit-
nesstestifiesthat themiddlebrakemancould not berequiredto work
elsewhere,.ifcommandedto do so, or that he is not frequently re-
quired to work all over the train; and thereis proof that he would
havebeenrequired to do the work necessaryto setout that very car
on which he was killed when he should get to the next station,and
that he knew that that car was not about the middle of the train.
Moreover,not one of thesewitnessesbut agrees,on cross-examina-
tion, that he might properlygo to the engineto warmwhenthe train
wasstopped,as it was, at the tank. True, it had resumedits mo-
tion, but only barelyso, when he was killed, and it may be he was
on his way "to the postof du,ty"-ascounselcalls it-when he was
killed... Thewitnessessaythat,generally,themiddlebrakemanwould
go to the cabooseto warm, but nothingforbade him to go to the en-
gine,if he chose,asthe headbrakemangenerallydid. The caboose
was a nicer place, and would be preferred,they say, but circum-
stances;or a whim, may have led him to the engine on this cold
night. ldid not submitsuchproof to the jury, becanse,on a motion
for .80 new trial, I would not hllove sustaineda verdict charginghim
with contributory negligence,and this was clearly right, upon au-
thority. �R�a�n�d�a�l�~ v. Baltimore et O. R. R.,109U. S. 478, 482; S. C.
3 Sup.Ct. Rep.822; Met't'opolitanR. R. 00. v. Jack8on,3 App. Cas.
193; ll1a't'8hall v. Hubbard,117U. S.415; S.C. 6 Sup.Ct. Rep.806; .
Anderson00. v. BeaZ,113 U. S. 227,241;S. C. 5 Sup.Ct. Rep.433.

The casebearsno resemblanceto that of Rail't'oad00.v.Jones,95
U. S. 439. The dutiesof a brakemanmay call him to be evenupon
the pilot, or he might be orderedthere, as he might be anywhere.
upon the train. Thereforeno contributorynegligenceshould prop-
erly be inferredagainsthim upon the barefact that heis found dead
in any particular spot,away from that part of the train where he
generallyworks, in any division of labor betweenthe brakemenon a
train.

New trial refused.

Ex parte BROOKS.

(Oircuit O()l//f"t, D. Massachusett8.November20, 1886.)

JAn. AND JAILER-GRARLESTOWN PRISON, MASSACHUSETTS-IMPRISONMENTOJ'
PERSONSSENTENCED BY UNITED STATES COURTS-ST.MAss. 1884,Cn. 255. ¤
7-REV. ST. U. B. �~�§ 5541,5542.

Thestateprisonat ConcordhaVing beenin expressterms designatedby
statuteasa prisonin which offenderssentencedby the UnitedStatescourts,
for terinsof morethana year,might be imprisoned,and the removalof the
prisonfrom Concordto CharlestownhavingtakenplaceunderSt.Mass.1884,
o. 255,section7 of that act, making the laws relating to the Concordstate
P!ison applicableto the Charlestownprison, authorizesthe judgesof the
UnitedStatescourtstosentenceoffendersto imprisonmentin theCharlestown
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prison as a prison allowed in terms of Rev. St. U. S. §§ 5541. 5542, by the state
legislature for use for the confinement of persons sentenced for periods oi
over one year.

Application for Writ of HabeasOorpus.
D. Fra-nk Kimball, for petitioner. .
GeorgeM. Stearnsand OwenA. Galvin, for the United States.
Before COLT and NELSON, JJ.

NELSON, J. The petitioner, Wentworth A. Brooks, sets forth in
his application that at the last March term of the district court for
this distriot he pleaded guilty to an indiotment oharging him with the
embezzlement of letters from the post-offioe in Boston, in whioh he-was
at the time a clerk; that thereupon he was sentenoed by the court to
be imprisoned at hard labor, in the state prison at Charlestown, a
part of Boston, in this distriot, for the term of three years; that under
this sentenoe he was taken to that prison, where he has since been
oonfined; that the court had no authority to impose the sentence, and
that his imprisonment under it isi1legalj and he prays that a writ of
habeascorpusmay issue to the end that he may be �d�i�s�~�h�a�r�g�e�d from
his imprisonment.
By Rev. St. U. S. §§ 5541,5542, in every case where any person oon-

vioted of any offense against the United States is sentenoed to impris-
onment for a period longer than one year, or to imprisonment and
oonfinement at hard labor, the court, by which the sentence is passed,
may order the same to be executed in any state jail or penitentiary
within the district or state where such court is held, the use of which
. jail or penitentiary is allowed by the legislature of the state for that
purpose. The only ground on which the sentence is claimed to be
illegal is that the legislature of Massaohusetts has never allowed the
use of the state prison at Boston for the imprisonment and confine-
ment of oonvicts sentenoed by the courts of the United States, and
therefore the court had no authority to direot the sentenoe to be exe-
cuted in that prison. Referenoe to the legislation of the state ip re-
speot to the two prisons will show very olearly that this proposition
cannot be sustained.
In May, 1878, the state prison, whioh had previously been at

Charlestown, was removed and established at Conoord, by the proc-
lamation of the governor, under authority conferred on him by the
statutes of the state. There oan be no doubt whatever that while the
prison was at Concord it was the state penitentiary, and could be
used for the confinement of oonviots sentenced by the United States
courts, for, by l'ub. St. 1882, c. 221, § 1, it was expressly enacted
that "the state prison in Concord, in the county of Middlesex, shall
be the general penitentiary and prison of the commonwealth for the
reformation as well as punishment of offenders; in which shall be
securely oonfined, employed in bard labor, and governed in the
manner hereinafter directed, all offenders convicted before any court
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of thi!l state,or of the United Statesheld within the district of
Massachusetts,and sentencedaccordingto law to the punishmentof
solitary imprisonmentandconfinementthereinat bard labor." This
act gave,in direct terms, the useof the Concordprison for the con-
finementof United Statesconvicts. In 1884the legislaturepassed
an act for the removalof the stateprison from Concord,and re-es-
tablishing it in the old prison buildings at Charlestown,then be-
comea part of Bostonby annexation,and for convertingthe prison
at Concord into a reformatory institution for male prisoners. St.
1884, c. 255. Underthis act the stateprison was re-establishedat
Charlestown,in Boston,by the proclamationof the governor,in De-
cember,1884. This act did not declare,in expresswords, that the
prisonat Charlestownmight be usedfor the confinementof convicts
sentencedby the courts of the United States;but it containedthis
section: '

"Sec.7¥Fromandafter the establishmentof the stateprison at Boston,
asaforesaid,all laws relatingto the stateprisonat Concord,andto prisoners
confined therein,shall be in full force and effect in relation to the state
prisonat BostOIl, andto prisonersconfinedtherein."

It is arguedin behalf of the prisonerthat this sectiondid not ex-
tend to the prison at Boston the law which permitted the confine-
ment of United Statesconvicts in the prisonat Concord,but only
such laws as relatedto the managementof the prison,and the dis-
cipline and employmentllf prisonersconfinedin it. But no reason
that is l:lven plausibleis suggestedfor any such limited construction
of this section. The words, "all laws relating to the stateprisonat
Concord, and to prisoners confined therein," are certainly broad
enoughto includethe provisionin relation to United Statesconvicts.
It is impossibleto infer from this languagethat the legislaturein-
tendedby it to prohibit the usefor this purposeof the principal pen-
itentiary of the state. This view is madestill clearer,if possible,by
section 23, which allows the use for the samepurposeof the new
reformatoryestablishedby the act. The manifestintentof the legis-
lature wasto havethe newprison take the placeof theold onein all
respects,including the classof prisonersto be confined there; and
to effect this purpose,insteadof re-enactingin detail all the laws re-
lating to the old prison, it made them all, by one sweepingclause,
applicableto thenewone. This mustbe held to includetheprovision
asto United Statesconvicts.

If, however,the petitioner'scontentioncould be supported,it would
by no meansfollow that his imprisonmentwould be illegal, so long
asthe statepermitshim to be detainedin its penitentiaryunderthe
sentence. Ex parte Karstendick, 93 U. S. 396; Ex parte Geary, 2
Biss.485. See,also, In re Hartwell, 1 Low. 536; In re Wilson, 18
Fed. �R�~�p�. 33; In re Depuy, 10 Int. Rev. Rec. 34. But I prefer to
rest my decisioncn the constructionI havegiven to section7, that
by it the consentof the legislaturehas been expresslygiven to the
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useof the penitentiaryas a placeof confinementfor United States
convicts.

My ownopinionis thatthepetitioner'sapplicationshouldbedenied.

COLT, J;, concurs. Petitiondenied.

UNITED STATES V. THOMPSON and another.

(Gircuit Gourt, D. Oregon. November22,1886.)

1. CONSPIRAoy-CoNspmAOYTO DEFRAUD- REV. ST. U. S. �~ 5440.
The crinie definedin section11440,Rev. St. U. S.,incluaeseveryconceivable

caseof conspiracyto defraudtheUnitedStatesby deprivingor divestingit of
any property,money,or thing otherwisethanas the law requiresor allows.

9. SAME-CONSPIRACYTO DEFRAUD THIll UNITED STATES OF A PORTION OF TBB
PuBLIC LA1m.

A conspiracyby two personsto entera certaintractof land in the nameof
oneof them, underthe timberculture act. with the moneyof the other,for
the purposeof selling anddisposingof the location,for the benefit of the
partyfurnishingthe money,to anyonewho might desire to enterthe same,
is not a conspiracyto defraud the. United Statesof its title to or dominion
oversaidland; but it may bea <:onspiracyto defraudtheUnitedStatesof the
possessionthereoffor an indefiniteperiod.

8. BAME-ACT"DONE IN PURSUANCE OF CONSPIRACY-REv.ST. U. S. ¤ 5440.
It is an ingredientof the crime definedby section5440,"Rev. St. U. 8., that

someact must be done by oneof the parties to the conspiracyin further-
ancethereof; butsuchactneednotbein itself a crimeor of acriminalnature.

4.SAMlIl-INDICTMENT-AFFIDAVIT PREsCRmEDBY LAW.
Wherethewords of the affidavit required to be takenby an applicantfor

public land areset forth in the statuteunderwhich the applicationis made,
It is sufficient, in lin indictment,to refer to or describeit asthe affidavit re-
quiredof suchapplicantby law.

(Syllab'U8 b'U the Gourt.)

Indictmentfor Conspiracyto DefraudtheUnited States.
LewisL. McArthur, for the.United States.
Julius O. Moreland, for defendant¥

. DEADY, J. The defendantsare accusedby the grand jury of the
district of committingthe crime of conspiring to defraud the United
statesas defined by section"5440 of the Revised Statutes,which
readsas follows:

..If two or morepersonsconspireeither to commitanyoffenseagainstthe
Unitedstates,or to defraudthe UnitedStatesin anymanneror for anypur-
pose,andoneor moreof such partiesdo anyact to effect the object of the
conspiracy,all thepartiesto suchconspiracyshallbe liableto a penaltyof not
lessthan$1,000,andnot morethan$10,000,and to imprisonmentnot more
thantwo years." ;

Theindictmentcontainstwo counts. In the first one it isáalleged
that on August 25, 1886, within the jurisdictionof this conrt, thede-
fendants,W. F. Thompson and ['homas Ryan,did conspire to de-


