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useof the penitentiaryas a placeof confinementfor United States
convicts.

My ownopinionis thatthepetitioner'sapplicationshouldbedenied.

COLT, J;, concurs. Petitiondenied.

UNITED STATES V. THOMPSON and another.

(Gircuit Gourt, D. Oregon. November22,1886.)

1. CONSPIRAoy-CoNspmAOYTO DEFRAUD- REV. ST. U. S. �~ 5440.
The crinie definedin section11440,Rev. St. U. S.,incluaeseveryconceivable

caseof conspiracyto defraudtheUnitedStatesby deprivingor divestingit of
any property,money,or thing otherwisethanas the law requiresor allows.

9. SAME-CONSPIRACYTO DEFRAUD THIll UNITED STATES OF A PORTION OF TBB
PuBLIC LA1m.

A conspiracyby two personsto entera certaintractof land in the nameof
oneof them, underthe timberculture act. with the moneyof the other,for
the purposeof selling anddisposingof the location,for the benefit of the
partyfurnishingthe money,to anyonewho might desire to enterthe same,
is not a conspiracyto defraud the. United Statesof its title to or dominion
oversaidland; but it may bea <:onspiracyto defraudtheUnitedStatesof the
possessionthereoffor an indefiniteperiod.

8. BAME-ACT"DONE IN PURSUANCE OF CONSPIRACY-REv.ST. U. S. ¤ 5440.
It is an ingredientof the crime definedby section5440,"Rev. St. U. 8., that

someact must be done by oneof the parties to the conspiracyin further-
ancethereof; butsuchactneednotbein itself a crimeor of acriminalnature.

4.SAMlIl-INDICTMENT-AFFIDAVIT PREsCRmEDBY LAW.
Wherethewords of the affidavit required to be takenby an applicantfor

public land areset forth in the statuteunderwhich the applicationis made,
It is sufficient, in lin indictment,to refer to or describeit asthe affidavit re-
quiredof suchapplicantby law.

(Syllab'U8 b'U the Gourt.)

Indictmentfor Conspiracyto DefraudtheUnited States.
LewisL. McArthur, for the.United States.
Julius O. Moreland, for defendant¥

. DEADY, J. The defendantsare accusedby the grand jury of the
district of committingthe crime of conspiring to defraud the United
statesas defined by section"5440 of the Revised Statutes,which
readsas follows:

..If two or morepersonsconspireeither to commitanyoffenseagainstthe
Unitedstates,or to defraudthe UnitedStatesin anymanneror for anypur-
pose,andoneor moreof such partiesdo anyact to effect the object of the
conspiracy,all thepartiesto suchconspiracyshallbe liableto a penaltyof not
lessthan$1,000,andnot morethan$10,000,and to imprisonmentnot more
thantwo years." ;

Theindictmentcontainstwo counts. In the first one it isáalleged
that on August 25, 1886, within the jurisdictionof this conrt, thede-
fendants,W. F. Thompson and ['homas Ryan,did conspire to de-
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fraud theUnited Statesof "its title to anddominion over" the S. W.
t of section10, in township1 N., �~�a�n�g�e 20 E. of the Wallamet me-
ridian,sitnatein The Dalles land-district, and being a portion of
the public domain.

The second countcontainsthe sameallegationsas the first one
eoncerningthe conspiracyto defraud the United Statesof "its title
to anddominion over" this qnartersectionof the public land,by the
following means: Thedefendantsagreed(1) that Ryanshouldmake
a timber-cultureapplicationin his own namefor said land,andmake
the affidavit requiredby law, and, beforemakingsuchapplicationor
affidavit, he would m!lrke and deliver to Thompsona powerof attor-
ney,authorizingandempoweringhim to executaa relinquishmentin
Ryan'sname of all right acquiredby him under such application;
(2) that Ryan would deliver to Thompsonthe receiptsfor fees and
compensationpaid on theapplication,while the latterwould give the
fOfmer the moneywith which to pay the same,and $1.50for making
the application; (3) that afterwards,on August 26, 1886,in pursu-
ance.of s.aidconspiracy,Ryandid deliver,to Thompsonsuchpowerof
�a�t�t�o�r�n�e�Y�~ andthe lattergavethe former $14 wherewith to, pay said
f",es andcompensation;(4) that thereuponRyan madesuch appli-
cation.lor the tract of land aforesaid,and the affidavit required by
law, andpaid suchfeesand compeul:lation,the receipt for which he
delivel."edtQtrhompson,who then, in considerationof the premises,
gave him $1.50. The defendantThompsondemurs to the indict-
ment for that.it doesnot state facts sufficient to constitutea cause
of action. . . .

Tbis.,s"Elction,5HOI is compiledfrom sectioná30 of theact of March
2, �1�8�~�7�, (14 St. 484,) entitled"An act to amendexisting laws relat-
ing to internalrevenue,andfor otherpurposes." In theoompilation
the phrase,"in any mannerwhatever,"is changedso asto read, "in
any manneror for any purpose." The manifestpurposeof the act
waSto preventand punishfraudson therevenue. But that is no rea-
sonwhy theuniversalityof its languageshouldbe so restrainedin its
operatioQ. It mustthereforebe construedto includeeveryconceiv-
ablecaseof conspiracyto defraud the United States;that is, to de-
prive �o�~�,�d�i�v�e�s�t it of any propel'ty,money,or thing otherwisethanas
the law requiresor allows. ,"To defraud"the governmentof anypor-
tion of the public landsnecessarilyimplies that the governmentis
therebydeprivedof its title or ownershipof the same.

An entry under the timber-cultureact of June14, 1878, (20 St.
113,),consistsof the application,and affidavit to the qualificationof
theappljcant,and the declarationthat the filing andentry is made
exclusivelyfor. the benefitof the affiant, and not for the purposeof
�8�p�e�o�u�l�a�~�i�o�n�; the paymentof the fees and compensationto the re-
�c�e�i�v�e�r�~ and the cultivation of the land in timber for eight �y�e�a�r�8�~ so
that,�a�t�t�~�e endof that periodthereshall be growing thereonat least
675 "living and thrifty trees to each acre;" and,on proof of these
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facts by two crediblewitnesses,"a patentwill issueto the claimant
for thesame. If, at anytimeafter theapplicationis made,theclaim-
ant fails to complywith therequirementsof theact,the land becomes
therebysubjectto entry underthe homesteadlaw, or by someother
personunderthe timber-cultureact;.and provisionis madefor notice
of suchentry to the original claimant,anda contestif he desiresit.

It is understoodfrom the argumentof counselthat the conspiracy
with which the defendantsarechargedmaybe workedout asfollows:
Thompson,who is supposedto be a personof some meansand en-
terprise,desiresto speculatein desirablelocationsfor settlementon
the public landsby gettingcontrol of them in advanceof the general
occupationof the vicinity. To this end he gets Ryan to make an
applicationunderthe timber-cultureact, and furnisheshim with the
meansto do so, and alsopayshim somethingfor his trouble, as well
asthe wear and tearof conscience. At the sametime Ryan gives
Thompsona powerof attorneyauthorizinghim at any time to exe-
cutea relinquishmentof all his right under such application. Un-
der this arrangement,Ryan, or his employer,make a showof com-
plying with the act for six monthsor a yearor even more,when a
customeris found who is willing to pay Thompsonsomethinghand-
some,underthe circumstances,for the privilege of taking the land
underthe homesteador timber-cultureact, which is accomplishedby
Thompson'sexecutinga relinquishmentof Ryan'sright in thelatter's
name.

Barring the perjury,andsubornationof perjury, which appearsto
be involved in this transaction,the samething, in effect, was done
underthe donationact in the early daysof Oregon. Thenthe tran-
sientsquatter,keepingaheadof thehome-seekingsettler,oftencamped
on the choicelocationsin eachvalley or vicinity, and occupiedthem
with his cabinand stockuntil the latter camealong andboughthim
off,-induced him to abandonhis possession,-andthus enablethe
purchaserto becomea settleron the land underthe donationlaw.
. Thereis no doubt, on the casemadein the indictment,that Ryan
is guilty of perjury,and Thompsonof subornationof perjury. But
they did not conspireor intend to depriveor divest the United States
of its title to the land in question,or of its ownershipthereof. Their
real purposewas to useand abusetbe privilege given by the timber-
cultureact so as to get possessionof the land in an apparentlylaw-
ful manner,and therebyobtainmoneyfrom anyonewho waswilling
to payThompsonasufficientpremiumfor theopportunityof acquiring
the land from the United Statesfor himself. So long as Ryancom-
plies with the law:"-plows the land and plants it in timber-the
public havethe benefit of his labor and expenditure;and,when he
eeasesto do so, the land is subject to entry by any otherqualified
person. But until it hasbeenearnedbycultivationin timber,as the
act provides,for eight years,the title and ownershipremainin the
United States.
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At most,the purposeof the defendantswas to deprivethe United
Statesof the possessionof this land for an indefinite time, or until a
purchaserof the location wasfound. But the chargein the indict-
ment is that thedefendantsconspiredto defraudthe United Statesof
its title1to the land, or the "dominion" over it, which is the same
thing; and,althoughRyanhad takenthe land in good faith for his
own exclusiveuseand benefit,he might, at anytime beforethe expi-
ration of the eight years and the making of his final proof, have
abandonedit generally,or in favor of some particular personfor a
valuableconsideration,without violating any law. I do not wish to
paliatethe actsof thedefendants,or apologizefor their conduct; but
theyarenot, in my judgment,guilty of the crime chargedin the in-
dictment.

The oathof theapplicantwasthoughtby congresssufficient to pre-
vent onemanbeingusedby anothertoappropriatethe possessionof
the public land for any purpose,eithertemporaryor permanent. If
it is found insufficient for that purpose,congressmust be appealed
to for further legislationin the premises. The remedyalready pro-
vided for this caseis a prosecutionfor perjury and subornationof
perjury; andtheproof thatwould support�t�~�e indictmentin thiscase
would supportit in the other.

Otherpointsweremadeon the argument,but it is unnecessaryto
considerthem. I may add, however,that the doing of someact in
pursuanceof the conspiracyis an ingredientof the crime definedby
section5440of the RevisedStatutes,and that fact must be duly al-
leged. The first count doesnot contain any such allegation. But
suchact neednot be in itself criminal,or amountto a crime, ascon-
tendedby counselfor thedemurrer. And where,as in this case,the
statuteprescribesthe oath which the applicantmust take, it is suffi-
cient to aver in the indictmentthat the party took the oath/required
in such casesby law. The very words of the affidavit b'eing pre-
scribedby law, the court will take notice of them, and so must the
defendants.

The demurrerto the indictment is sustained;but, as it appears,
on the facts statedtherein,that the defendantThompsonhascom-
mitted the crime of subornationof perjury, he will be held over to
await the actionof the nextgrandjury in that respect.

UNITED STATES tl. THOMPSON and another.

(Oircuit Oourt, D. Oregon. November22, 1886.)

IndiQtmentfor Conspiracyto DefraudtheUnitedStates.

DEADY, J. This caseis similar to theforegoingonein all respects,exceptthat
thelandin questio:qis the S. W. t of section22, in township1 N., range20 E. of
the samemeridian. The defendantThompsondemurredto the indictment,and
thesamewasarguedandsubmittedwith the demurrerin the foregoingcase.

Thedemurreris sustained,andthe defendantheld to answerasabove.


