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face. The proper department of the government had examined the
case on the evidence presented, adjudged the right to be in Minor,
and issued the patent accordingly in due form. The patent could only
be assailed by matter resting in parol dehors the record. Innocent
parties were entitled to rely upon the record. Croghan, relying upon
the record, without any notice of any claim whatever on the part of
Spence or of the United States, for a good and valuable considera·
tion, and with the utmost good faith, took the mortgage; thereby
socuringa valid lien upon the premises in question, that was ulti.
mately perfected into a legal title, which he now holds. Being a
bona fide purchaser for value, without notice of any counter-equities
or claims, there appearing no flaw upon the record, his title is im·
pregnable. His equities are, at lea.st, equal to those of Spence, and
superior to those of the United States, the complainants herein,
through whose negligence the patent was issued, by means of which
Croghan innocently got into his present position; and, having the
legal title, it must prevail. The position of the party having the
legal title, with equal or superior eguities, is best.
There muat be 80 decree dismissing the bill, with costs; and it is

so ordered.

SHATTUO 'D. McARTHUR and another.1

(Circuit Court, E. D. Missouri. October 1,1886.)

1. LIBEL-}1EAsURE OF DAMAGES-}1ITIGATING CIRCUMSTANCES.
Where a man has to appear in court as plaintiff in a libel suit to vindicate

himself against a charge reflecting on his personal or official character, he is
only entitled, if there are mitigating circumstances, and not express malice,
to such damages as will compensate him and make him whole.

2. SAME-ExPENSES-INJURY TO FEELINGS
In such cases the plaintiff's expenses, and the outrage to his feelings, may

be considered.
8. SAME-}1ITIGATING CIRCUMSTANCES.

The fact that the publication,thou/!,'h false, was an honest effort to repel
an accusation made by the plaintiff against the defendant, is a mitigating cir-
cumstance.s

4. SAME-EXEMPLARY DAMAGES.
Where a libelous publication is made through spite, personal ill will, or

malice, exemplary damages may be allowed as a warning, and as a punish-
ment for the offense.2

5. SAME-PROVINCE OF JURY.
It is the exclusive province of the jury to determine the amount of exem-

plary damages which should be allowed.

lEdited by Benj. F. Rex, Esq., of the St. Louis bar.
IProvocation goes in mitigation of damages. Warner v. Lockerby, (Minn.) 18 N. W.

Rep. 821; Id.145.
In the absence of actual malice, punitive damages should not be allowed. Neeb v.

Hope, (Pa.) 2 AU. Rep. 568; Templeton v. Graves, (Wis.) 17N.W. Rep. 672. They are
not given for implied malice. Eviston v. Cramer, (Wis.) 15 N.W. Rep. 760; S. C. 11 N.
W. Rep. 556.
See. also, note to Shattuc v. McArthur, 25 Fed. Rep. 133.
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6. SAME.:..-STATEMENTHEJ,D LmELous.
The statementthatS., the generalpassengeragentof a railroadcompany,

"has/1:rown rich by making his local ticket agents,or someof them, divide
their commissionswith him," is libelous.

At Law. Action for libel. SeeS. C. 25 Fed. Rep. 133.
The petition statesthat on or about the sixteenth day of May,

1885, the defendantspublishedin a newspapercalledthe "Railway
Register,"at the city of St. Louis, in the stateof Missouri, the fol-
lowing libelouswords concerningthe plaintiff, andof and concerning
him in his capacityandoccupationof generalpassengeragentof the
Ohio & MississippiRailway Company,viz.: "Mr. Shattuc[meaning
plaintiff] hasgrown rich by makinghis local ticket agents,[meaning
the local ticket agentsof the Ohio & MississippiRailway Company,]
or some of them, divide their commissionswith him, [meaning
plaintiff;]" therebymeaningthat plaintiff had improperly used his
position asgeneralpassengeragent,as aforesaid,to force the ticket
agentsunder him to divide with him the commissionsreceivedfor
the saleof railway ticketsmadeby them asagents,underthe plain-
tiff, of the Ohio & MississippiRailway Company. .

The defendant'sansweradDiits the publication,but statesthat the;
commissionsreferredto were thosereceivedby saidagentsfor the
saleof railroad ticketsover otherlines of road,and that the publi-:
cation complainedof was madeof andconcerningthe plaintiff, in
his official capacity,asan officer of a quasi public corporation,and
wasmadewithout malice,and uponreasonablecause,andwaspro-
vokedby a statementpublishedby the plaintiff to the effect that the
defendant,McArthur, was a and a "blackguard,"and
"had an itching palm," and by statementsthat he was a "blacká
mailer."
Krum wJonas andGarland Pollard, for plaintiff.
Dyer, Lee wEllis, for defendants.

TREAT, J., (charging jwry orally.) Under thepleadingsin thecase,
and the admissionsof counsel,your duty is to considera very lim-
ited line of inquiry. It is admitted that the defendantspublished
the allegedlibelousmatter concerningthe plaintiff, which was read
to yoti from the paperof the date,I think, of May 16th. That, in
the eyeof the law, wasa libelouspublication.

The defendantsdo not attempt,in the languageof the law, to jus-
tify that publicationon the ground that it was true, but admit that
it was false. Underthe allegationsof the pleadingstheyknewit was
false. Consequentlyyourverdictmustbefor theplaintiff. Forwhat
sum?is the inquiry. Ordinarily, in suitsfor libel, wherea manhas
to appearin court to vindicatehimself againstachargereflectingon
his personalor official character,the jury will give him suchcompená

, aation(if therearemitigating circumstances)aswill makehim whole
with regard to the expensesand outragedfeelings sufferedby him
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for the false imputationrestingupon him, and no more. But if the
publicationwasmadethrongbspite,personalill will, malice"express"
in the languageof the law, then the jury are justified in awarding
"exemplarydamages,"-sometimescalled, also, "punitive damages"
or "smartmoney." The object of the law in that particularis that
One shall'not falsely, and throughmalice, stabthe reputationof his
fellow-citizen, and escapemerely becauseit so happensthat the
gentlemanwhose reputationwas thus thrust at doesnot in dollars
and cents sufferany injury which you can computearithmetically.
The object of the law, as the term itself implies, "exemplary" or
"punitive" damages,is to inflict upon the libeler sucha punishment
in dollarsand centsaswill serveasa warning,and also asa
mentfor suchan offense.

Now, it is'for you, and it belongssolelyto you, to considerwhether
this was a publicationmade(it beingadmittedlyfalse) through mere
personalill-will, spite,or expressmalice. If sO,you,as12gentlemen
familiar with the Qrdinary affairsconnectedwith the rights of prop-
t)rty, and the,rights personand,personalreputation,must deter-
mine what you think would be just and proper,under the circum-
stances,in the natureof exemplary,damages.

If, however,,you reach the conclusionfrom courseof corre-
spondencebetweentheseparties,andtheir respectiveconnections,one
towardstheother,thaJtherewasnothingbut effort to repel
accusationsmade against the defendantsthemselvesby the other
party, thenyou will. allow only what hfl,s been'definedascompensa-
tory damages.

There remains,then,jo sum up; this inquiry: First, were these
defendants malice or spite or ill-will growing out of this
controversyin publishing this libelous ma,tter'againstthe plaintiff?
If 80, you will awal'dexem.plaryor punitivedamages. If, ontheother
hand,you think that theseparties,having' in a bitter con-
troversybetweenthemselves,did say thesevery improperthingsone
against the other, it is for you to determinewhat will be a fair
measureof compensation,.taking into considerationthe outraged
feelingsof the plaintiff,. andthe mattersconnected'with the transac-
tion,-what,iIi your would fairly him for the
wrong done,wherebyhe wascompelledto appearin,the tribunalsof
his country to vindicatehill characteragainstBuch aspersions.
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UNITED STATES V. ONE HUNDRED AND '1\fARES. (RUST,
Claimant.)

(Oi'T'cuit OOU'T't, W. n. Texas. 1886.)

CuSTOMS DUTIES-MARES FOR BREEDING PURPOSES-J:r,,""TENTIONOF IMPORTER.
Thestatuteof theUnitedStatesprovidingthat"animalsspeciallyimported

for breedingpurposesshall beadmittedfree, upon proof satisfactoryto the
secretaryof the treasury,andundersuch regulationsas he may prescribe,n
limits free importationof animalsto suchasareimported for the particular
purposeof breeding;andit is a sufficient compliancewith the statutethat
the importer, in goodfaith, intends them for that purpose,and it doesnot
preventhis otherwisedisposingof themif he afterwardsfinds it necessary
or.desirableto doso.

of Information for the condemnationand sale of property
for non-payment.of customsduties. The opinion statesthe case.

Did. A.tty. Kleiberg, for the United States.
A. J. Evans,for claimant.

TURNER, J. In the month of April, 1886, the claimant in this
causewent to the republicof Mexico, andmadearrangementsto ex-
port into the United Statesmares,horses,andmules. He madeap-
plicationto import same,and claimed that the mareswere desired
for breedingpurposes. He procuredhis necessarypapers,imported
the animals,and, after somelittle time, informationwas conveyed
to the customofficers that the saidmareswerereally intendedto be
placedupon the market, and sold whenever'a proper opportunity
presenteditself. Whereupon,by directionof the customofficers,the
mareswere seizedas. forfeited to the United Statesbecauseof the
fraud practiceduponthe customsby the claimantin pretendingthat
he desiredto import samefor breedingpurposeswhenin fact they
were importedfor the purposeof saleandprofit.

The d\strict attorneyfiled his libel of information with a view of
having the said maresduly condemned,and sold as forfeited to the
governmentfor non-paymentof duties. Mr. Rust, the import'er,
filed his claim to the property,denyingthe fraud. The mares,after
seizure,were sold by the orderof the court, and the proceedsare
now in the handsof theregisterof the court awaiting judicial action.

The questionraised,amongothers,is, what is the true interpreta-
tion of the statnteuponthe subject? It readsasfollows:

coAnhnalsspeciallyimportedfor breedingpurposes,shall be admittedfree
upon proof thereofsatisfactoryto thesecretaryof thetreasury,andundersuch
regulationsashe may prescribe." '.

. It is contendedby counselthat all animalsoftbesheep,horse,or
bovinespecies,capableof procreation,are to beadmittedfreeof duty
unde:t;this law, andcounselfor the governmep.tinsiststhat they ar&
only admittedfree of duty when desiredby the importerfor breeding
purposes.


