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UNITED STATES V. ONE HUNDRED AND �~�I�N�E�T�y�·�S�I�X '1\fARES. (RUST,
Claimant.)

(Oi'T'cuit OOU'T't, W. n. Texas. 1886.)

CuSTOMS DUTIES-MARES FOR BREEDING PURPOSES-J:r,,""TENTION OF IMPORTER.
The statute of the United States providing that" animals specially imported

for breeding purposes shall be admitted free, upon proof satisfactory to the
secretary of the treasury, and under such regulations as he may prescribe, n
limits free importation of animals to such as are imported for the particular
purpose of breeding; and it is a sufficient compliance with the statute that
the importer, in good faith, intends them for that purpose, and it does not
prevent his otherwise disposing of them if he afterwards finds it necessary
or. desirable to do so.

�L�i�b�~�l of Information for the condemnation and sale of property
for non-payment .of customs duties. The opinion states the case.

Did. A.tty. Kleiberg, for the United States.
A. J. Evans,for claimant.

TURNER, J. In the month of April, 1886, the claimant in this
cause went to the republic of Mexico, and made arrangements to ex-
port into the United States mares, horses, and mules. He made ap-
plication to import same, and claimed that the mares were desired
for breeding purposes. He procured his necessary papers, imported
the animals, and, after some little time, information was conveyed
to the custom officers that the said mares were really intended to be
placed upon the market, and sold whenever' a proper opportunity
presented itself. Whereupon, by direction of the custom officers, the
mares were seized as. forfeited to the United States because of the
fraud practiced upon the customs by the claimant in pretending that
he desired to import same for breeding purposes when in fact they
were imported for the purpose of sale and profit.
The d\strict attorney filed his libel of information with a view of

having the said mares duly condemned, and sold as forfeited to the
government for non-payment of duties. Mr. Rust, the import'er,
filed his claim to the property, denying the fraud. The mares, after
seizure, were sold by the order of the court, and the proceeds are
now in the hands of the register of the court awaiting judicial action.
The question raised, among others, is, what is the true interpreta-

tion of the statnte upon the subject? It reads as follows:
coAnhnals specially imported for breeding purposes, shall be admitted free

upon proof thereof satisfactory to the secretary of the treasury, and under such
regulations as he may prescribe." '.
. It is contended by counsel that all animalsoftbe sheep, horse, or
bovine species, capable of procreation, are to be admitted free of duty
unde:t; this law, and counsel for the governmep.t insists that they ar&
only admitted free of duty when desired by the importer for breeding
purposes.
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It becomesmy duty to construethis statute. It is a rule of uni-
versal application that, in construingstatutes,effect shall be given
to 'everyword containedtherein,if thatcan be done, Thewords"for
breedingpurposes,"in the st!l.t'ute,must be held to be a limitation
upon the right to introduceanimals duty free, and is equivalentto
declaring that that is the use to which the animalsare to be put in
order to be admittedunderthis statute. The law providesthat sat-
isfactoryproof shall be made,as may be requiredby the secretary,
How cana man who importsanimalsfor salein the marketstateor
swearthat theyarewantedfor breedingpurposes? In the natureof
thing!! he could do neither,andyet the law, and the rulesprescribed
by the secretary,requireit.

I recognizethe force of theargumentof counselfor the claimant,
basedupon the propositionthat long acquiescencein the construc-
tion of a statuteis pursuasiveofits correctness. The rule,however,
appliesmorestrictly to judicial interpretationthan'uponthosewhich
may be called quasijudicial, a's in this case; and the rulings of the
different secretariesupon thequestioninvolved in this caseshowthe
wisdomof the provision in the llj,w that, in casesof this character,
the interpretationof thesecretaryshall not betherule of actionwhen-
evera judicial interpretationshall be finally madegiving a different
interpretation.

A judicial determinationof the proper constructionof the stat-
ute now broughtin questionhasnot, asI am aware,ever beenhad.
The rule contendedfor by counselfor claimant-viz.,when thereis
an ambiguityin the statute,(and especiallyone in its naturequasi
criminal,) it shouldbeconstruedmostfavorablyto thecitizen-isrec-
ognized. The question,then, is, is therean ambiguity in this stat-
ute? It readsas in thewordsabovestated? It will benoticedthat
in punctuatingthis clausebut two punctuationmarksare used,each
a comma,one after the word "purposes,"and one after the words
"secretaryof the treasury."

Counselfor claimantinsiststhat theword "specially"qualifies the
wo,d "imported," and counselfor the governmentinsiststhat itap-
pliesto andqualifies thewords"for breedingpurposes." Whatother
word may be used insteadof "specially," and perform the sameof-
fice? The dictionaryreferredto defines"specially" as "particular,"
Canit be said that,whenan importationis made,that the secretary
of the treasurywould requireproof that it was a particularimporta-
tion? I think not, as every impOl'tation is, as to that importation,
apartic'ular importation. On the other,hand,if we apply the word
as is claimed by counselfor the government,it would be consistent
to say that the secretaryshould and could require proof of the fact
that the animalswere imported for the particular purposeof breed-
�i�n�g�~ To my mind the above constructiondoes awaywith any just
chargeor claim that there is in fact an ambiguity,either latent or
patent,in the statuteunderconsideration.
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It is not claimed by the counselfo1.' the claimant that the rulings
of the secretaryare of absolutebinding force, but that they are per-
suasive. The casecited,wherethe secretaryinterpolatedwords into
thestatute,and thenmadehis rulings thereon,was reversedby the
supremecourt, and mostproperlyso.

The questionpresentedhere,however,is upon the very words of
the statuteas found in the statutesthemselves,andit devolvesupon
the court to construethosewords. If I hadaccessto the debatesin
congressupon this subject,and could ascertaintherefromthat the
measurewas oneof public policy, then I would be preparedto givEl
the most liberal constructionto the wordsused,with a view to that
end. On the other hand,if trhosedebatesshowedthe purposewas
to confera privilege to the individual man, I should be preparedto
place a less liberal interpretationuponáthe �w�o�r�~�s as used. If the
objectwas to ad.mit free of duty all femalesof the horse,sheep,and
bovine.speciescapableof propagatingtheir species,we would conclude
that theynaturallywould havesaid>so,andwould not havesaid "for
the pll,rticular or specialpurposeof breeding,"and would not have
requiredproof to satisfy the secretarythat they wereforthe partic-
ular purposeof breeding. Nor doesthis interpretationembracethe
idea that a party impm;,ting for �b�r�e�e�d�~�g purposescould neversell
and disposeof suchanimals,but doesimply that the intentandpur,:
ppseof the importerwas,at andbeforethe importation,to usethem
for the purposeof breeding. I canwell imaginehow a man who in
goodfaith importedanimalsfor breedingcould,undera changeof cir-
cumstances,be justified in making sale of property thus situated.
Supposesomeunforeseenaccident,misfortune,or othercalamityover-
took or besethim, or changein circumstancesrenderedit incompat;.
ible with his intention to devotethemto breedingpurposes,it could
not beinsistedthat thischangedconditionof affairscouldrelateback
to andaffect the bOna fides of his intention at the time he madethe
importation. No court would sanctionsuchan unjustinterpretation
of the law.

For the reasonsabovegiven, which aremore for the counselthan
for the jury, I am constrainedto put the caseto the jury upon the
questionof bona fide intentionon the part of the claimantat andbe-
fore he malie the importation.
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BUTLER and others v. BAINBRIDGE and others.á

(Oircuit Oourt, S. n. NetD York. November16, 1886.)

1 PATENTS FORlNVENTIONS-JOINT INVENTOJlS¥
.Thedefensethat two personsto whom a patenthasissuedas joint invent-

OrS were not. in fact, joint inventors,is so purely formal that it cannotbe
,regardedwith favor, unless,it be shownthat the action of the patenteesi1;1
thll.t reg31'dwasdisingenuoQs,or calculatedto misleadthe defendants.

2. �B�A�Y�E�~�D�E�F�E�N�S�E OF WANT OF JOINT INVENTION-PLEADING.
'Where the defenseor wl1nt of joint invention in the patenteeswas not

pleaded,'norfairly raisedby the answer,but proofsto supportit weretaken,
,and thepoint madeat the hearing,held.. therewas gravedoubt whetherthe
defensll('ould be considered.

8. �B�A�M�E�~�N�O�V�E�L�T�Y�, PROOF OF WANT OF.
Wheredeviceswhich weredefinitel,proved to have beenbeforedid not

anticipatethll.invention,and,thosewhichwould anticipatewerenotdefinitely
'provedto havebeenbefore,held, that the evidencewastoo vague,uncertain,
andindefinite to satisfythe mind of the court beyonda reasonabledoubt,
and to overcomethe presumptionof novelty arisingfrom the patentitself.

4. BAM'$-INVENTION-PRESENCEOF, now DETERMINED¥
.In a pl1tentcase,the questionof inventionmustdependuponthe factsand

cireumstancesof the case,'andthe perplexitieswhich surroundsuchcontro-
versie!l:cannotalwaysbe'solvedby an examinationof adjudgedcases. They
�s�~�r�v�e to �i�l�l�u�~�i�n�a�t�e the pathsto be tra!e,rsed..but he who desiresto selectthe
rlghtonemustdependlargelyuponhis own Judgment.

IS. BAME"'-EMBOSSED CARDS.
A claim for" a circularor card�h�a�v�i�n�~ two ormorefolds, upononeormore

of which �a�~�e embossedor pressedout araisedpanel or panels.to represent
cards,upon'whichthe printing is afterwardsdone,substantiallyas andtor
the'purpos'esetforth." sustained.althoughthe art of embossingwas old at
the �d�~�t�e of the invention,andcardshavingsmallerprintedcardspastedupon
them,anqpapersstruckup, with various figures, emblems,anddevices,in-
cludingsinall rectangularpanels,werewell known pilor to thatdate.

8. SAME.. , . '
Although the inventionmaybe a simple one,and it is hard to understand

why' the'ideadid not occurto someonelong before;still if the fact remains
that it ,neverdid, althoughsomethingof the kind waslong wanted,thesecir-
cuwatanceswarrantthe,conclusionthat therewasinvention in producingit.

'I. SAME-CHARACTERISTICS OF INVENTION-l'IIECHANICAL SKILL.
, "It is thepresenceof a thoughtlike this'which raisesan'ordinarymechanic

to the plane of an inventor. Invention requiresthought; mechanicalskill
doesnot. The'aneis theresultof mental,the otherof manualaction."

In E.quHy. Bill for infringement.
JamesA. WhitneyandL. E. Gilbert,forcQmplainants.
Edwin H. Brown, for defendants. '

COXE, J. This is an action in equity, basedupon letterspatent
No. 273,023,grantedto OrlandoW. Butler and ThomasW. Kelley,
February27, 1883,for an improvementin paperfor cardsandcir-
culars. The purposeof the invention was to supersedethe expen-
sive andcumbersomemethodof pastingseparatecardsuponwedding
invitationsandsimilar papers,by substitutingtherefora card having

1Editedby CharlesC. Linthicum, Esq.. of theChicagobar.


