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is as to which, title should prevail, the bill should make Sweet a party,
and should contain appropriate allegations to show complainant's
equitable title prior in point of time to the title of the defendants,
and notice to defendants of the complainant's rights.
The plea is 'allowed,with costs. Leave is granted to the �c�o�m�~

plainant to move to amend his bill.

NAtIONAL HiT-POUNCING MAOHINE Co. v. HEDD:EN alid others.

SAME '0. BROWN.

(C'Wcuit (JOW1't, D. New Jersey. December S, 1886.)

1. PATENTS FO'll !:NVENTIONa---SUIT Fon INFRINGEMENT-DECREE NOT CONCLUSIVR
AGAINST ANOTHER DEFENDANT MAKING A NEW CLAIM.
. After the validity of apatent has been established in a suit, it may always
be shown, in another suit on the patent against another defendant, and even
in answer to an application for a Preliminary injunction, that the right claimed
by the plahitiff in the new suit was not fairly in controversy in the former
suit.

I. SAME-PRELIMINARY IN,ruNCTION NOT' GRANTED.
In an action for an infr:ingement of a patent, where there is doubt. as to the

priority of the invention, if the defendants are amply responsible. and the
plaintiff sells lic.enses for a royalty, so that there will be no diffi.culty in ascer-
taining the damage, a preliminary injunction will be denied.

In Equity. Motion for preliminary injunction.
Eugene Tredwell, for �t�h�~�m�o�t�i�o�n�.
A. z. Keasbey, contrq,.

i

WALES,J'. Motion is made in each of these cases for aprelimi-
nary injunction on letters patent granted to Rlldolf Eickemeyer, No-
vember 23, 1869,No. 97,178; also on letters patent granted to Ed.
Olund B. Taylor, October 21, 1879, No. 220,889j-both patents being
for improvements in maqhines for pouncing hats. Complainant is
owner by assignment of these patents, and sues for their infringe-
ment by defendants. The sec()nd claim of the Eickemeyer patent,
and the fifth claim of the Taylor patent, are the only claims relied
on in these motions. The second claim of the first patent is for "the
arrangement and combination of a rotating pouncing cylinder with a.
vertic,al Rupporting horn, substantially as described, whereby the
supporting horn q!ay �b�~�u�s�e�d to support the tip, side, crown, or brim
during. the operation of �p�o�~�n�c�i�n�g the hat." The fifth claim of the
second patent is for "the combination of the support for the hat and
the self-feeding pounciIlg cylinder, whereby the hat is drawn over
t.he �s�u�p�p�o�r�~�;�, B, in the directioI,l of the motion of the pouncing cylin-
der. "
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The validity of the secondclaimof theEickemeyerpatenthasbeen
sustainedby the United Statescircuit court for the district of �M�a�s�s�a�~
chusetts,at the suit of this complainantagainstWilliam R Thom
and others, begun July 10; 1879, and decidedNovember6, 1885';
But noneof the defendantsberewere parties to that suit. Hedden
& Co. admit that they usedthe Eickemeyermachine,undera license
from the complainant,from 1878to the endof 1882, and that they
paid royaltiesat the rateof six centsperdozenfor fur hats,andthree
centsper dozenfor wool hats; that in the latter part of 1882 they
purchaseda machinefrom the defendantBrownwhich would pounce
a hat aHoverat one �o�p�e�r�a�t�~�o�n�, insteadof r£tquiringtwo operatipns,-
one for the brim, andanotherfor the bodyof the hat, asin the�E�i�c�k�e�~
meyermachine;and thatthereupQnthey;gavenotice to the agentof
thecomplainantthattheywouldno longerpayroyaltiesfor the useof
its machine. Theyalsoassertthattheydid notknow,andwerenever
informedby the complainant,that its machinewould pouncea hat
allover at oneoperation. Thel'ew.as no concealmentby Hedden&
Co. of their acts,andthey assignedthe reasonjust statedfor �s�u�b�s�t�i�~
tuting the.Brown machine. ,

Brown claims that he had construCtedhis machineat .leasta year
beforethe dateof the Eickemeyerpatent,and, of course,long prior
to theTaylorpatent,onwhich hehadpouncedhundredsof dozensof
hats; pouncingeachhat allove,!: at oneoperatidn,therebyanticipat-
ing the inventionsof the patentsnow in controversy.

Whenthesemotionswerefirst submittedto thecourt in May of the
presentyearit was representedby the defendantsthat the machine
nowsoughtto beenjoinedwasseenin useby thecomplainant'sagent
in December,1882,andno explanationwas madein the moving pa-
persfor the delayin applying for an injunction for nearlyfour years;
but upon the intimation of the court that,as the papersstood,an in-
junctioncouldnot issuein consequenceof the lachesof thecomplain-
ant, further time was allowedfor proof in excuseand justification of
the delay. The excuseis that the complainantwas waiting the reo
sult of the litigation in Massachusettsbeforeprosecutingtheusersof
the Brown machine,which is identical with the Taylor machine,and
that the latter was decidedto be an infringementof the Eickemeyer
patent; that the complainantbelieved the caseagainstThom and
othersto bea test case,and that the tradegenerallywould submit to
its decision.

A's a generalrule, this would constitutea satisfactoryreasonfor
delay. Green v. Barney, 19 Fed. Rep. 420. But, admitting this,
Hedden& Co. contendthat the suit in the Massachusettsdistrict was
founded on three patents,and that only the secondclaimof oneof
thesewas sustainedby the court, and that the machinenow usp,dby
them is substantiallythe samewhich was made by'Brown in "1868.
Theyfurther saythat thGY haveusedthis machineonly in their busi-
nessasmanufacturers,andareamplyresponsibleto payall damages
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which might be recoveredfor any infringement of the right of the
complainant,if suchinfringementshouldbeestablished. Brown con-
tendsthat as hismachinewasnot beforethecourt in the former suit,
and he hashadno opportunityof presentinghis claim of priority of
invention,his rights as a prior inventor havenot yet beenadjudi-
cated. It hasbeenheld to be "well settledthat,evenafter thevalid-
ityofa patent has beenestablishedin ,a suit, and notwithstanding
the presumptiontherebyraisedthatthe patentis valid, it mayalways
be shown in anothersuit on the patent,againstanotherdefendant,
andevenin &.nswer to anapplicationfor a preliminary injunction in
such suit, that the right claimedby the plaintiff in tlie new suit walil
not, eitheras to �~�t�s natureor its extent,fairly in controversyiQ. the
former suit,or that'material.facts,werenot knownor consideredwhen
the former sriit was tried, or that there are relevantmatterswhich
werenot adjudicatedin the former suit." Pagev. Holmes B'IJ,rglar
Alarm Tel. Co., 2 Fed.Rep. 336.

T4e affidavits, and counter-affidavits,filed in the presentapplica-
tion',arevoluminous,contradictory,and conflicting., But facts are
provedor admittedsufficient to createsomedoubtof �t�h�~�p�r�o�p�r�i�e�t�y of
grantingthesemotions. It doesnot satisfactorilyappearthati:J;rep-
arabledamagewill be sufferedby the complainantin waiting for. a
final decreein eithercase; andas the complainantdoespot usethe
patentsas a monopoly,but sells licensesto othersto use themfor a.
fixed royalty, there will be little difficulty in ascertainingwhatever
damagesit may be entitled to if it finally prevails. Moreover,it is
understoodthat Hedden& Co. are extensivelyengagedin manufact-
uring hats,employinga largenumberof handsin their business,and
that a provisionalinjunction would work greaterhardshipon them
than benefit to the complainant. For thesereasons,andin view of
the faot that thereis somedoubton the questionof priority of inven-
tion, theinjunctionswill not be granted,unlessthe complainantcan
showto the court that thedefendantsarenot pecuniarilyresponsible,
and al'e not now, or will not in the future be, able to pay any decree
that may be renderedagaiustthem; in which caseit may apply for
anorderrequiring the defendantsto enterinto a bon),with sureties,
in suchsumas may be agreedupon by the parties,ot' determinedby
the court after hearing. In reachingthis conclusionthe practiceis
followed which wasadoptedby this court in Greenwoodv. Bracher,1
Fed.Rep. 861. See, also, New York Grape-sugarCo. v. American
Grape-sugarCo.,-10 Fed.Rep.837.
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THE A. iJI. JENNIE.'

(Diaflrict C()'//,rt. N.D. New York. October4, 1886.)

�8�E�~�:�M�E�~�- WAGJJ:S-CONTRACTOF SmPMENT-CONFLICTINGEVIDENCE.
, Whenthe contractof shipmentis: in parol, the court will, asbetweensev-
, ;eral'versions,adoptthe onethat is mostconsistentwith commonsellse and

with, �~�~�, prepondt3ranceof testimony.

, In Admiralty. '
The libelant, on the twenty-eighthof April, 1886, shippedasfire-

man on the steam-bargeA. H. Jennie,a Canadianvessel,and, with
the exceptionof three or four days, remainedon board until the
twenty-sixthof June,1886. ' He allegesthat hewas to receivefor his
services8S fireman $18 for thefirst month,and $24 thereafter; that
on the fifth of June,1886,he was madesecondengineer,which po-
sition hefilled until thetwenty-sixthof June,whenhewasdischarged;
that for his services8S engineerhe was to receive$30permonth,the
nsnalwages.Therespondent'sversionof the agreementis that the
libelant wasátoreceive$12 for the first month, and $15 thereafter,
pro rata deductionto be madefor the time he was absentfrom his
post. ' Theagreementwasoral." :�T�~�e �l�i�b�e�l�a�n�~ admitsthathereceived
$10, and it is undisputedthat $15.50was tenderedto him on the
twenty-sixthof June. That he subsequentlyreceivedand retained
this amountis not denied. He received in all $25.50. Within a
day or two after he left the barge,and without warning or notice of
the natureof his claim, the libelant causedher to be seizedat the
port of Buffalo, and there detained untilher masterprocuredthe
necessarybond for her release.

Martin Clark, for libelant.
G.'S.Potter,for respondent.

Can,J. I havecarefully examinedthe testimonypresented,and
am convincedthat the libelant can'notrecover. His accountof the
transactionbetweenhimself and the masterof the barge is whollY
unsupported,'and is inherentlyimprobable. The respondent'sver-
sion, on the contrary, besidesbeing in accordancewith common
sense,is corroborated,in its principal features,by five witnesses.

,!:,he libelant wasa youngman21 yearsof age. He had beena
mason'stender,and haddone"a little of everything." He �h�a�~ never
beforebeenupon a vessel. He h'ad nevertoucheda marineengine,
and his knowledgeof steam-powergenerallywasconfinedto athresh-
ing-machineand a saw-mill. That a careful masterwould employ
sucha person,without any previous knowledgeof his capacity,and
agreeto pay him, after the first month, the wagesreceived by ex-
periencedhands,and in aboutfive weekspromote him to the posi-

1Reportedby TheodoreM. Etting, Esq., of thePhiladelphiabar.


