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Tar A.H. Jexyg.!
(District Court, N. D. New York. October 4, 1886.)

BEAMEN—WAGES—CONTRACT OF SarPMENT—CONFLICTING EVIDENCE. -
‘When thie contract of shipment is in parol, the court will, as between sev-
.; eral versions, adopt the one that is most consistent with common sense and
Wwith, the Prepondprance of testimony.

In Admlralty. '

The libelant, on the twenty-exghth of April, 1886, shipped as fire-
man on the steam-barge A. H. Jennie, a Canadian vessel and, with
the exception of three or four days, remained on board until the
twenty-sixth of June, 1886. He alleges that he was to receive for his
services as fireman $18 for the ﬁrst ‘month, and $24 thereafter; that
on the fifth of June, 1886, he was made second engineer, whlch po-
sition he filled until the twenty-s:xth of June, when he was discharged ;-
that for his services as engineer he was to receive $30 per month, the
usual wages. The respondent’s version of the agreement is that the
libelant was-to receive $12 for the first month, and $15 thereafter,
pro rata_deduction to be made for the time he was absent from his
post. ~The agreement was oral. ‘The libelant admits that he received
$10, and it is undisputed that $15.50 was tendered to him on the
twenty-sixth of June. That he subsequently received and retained
this amount i8 not denied. He received in all $25.50. Within a
day or two after he left the barge, and without warning or notice of
the nature of his claim, the libelant caused her to be seized at the
port of Buffalo, and there detained until her master procured the
necessary hond for her release.

Martin Clark, for libelant,

G.'8. Potter, for respondent.

Coxg, J. I have carefully examined the testimony presented, and
am convinced that the libelant cannot recover. His account of the
transaction between himself and the master of the barge is wholly
unsupported and is inherently improbable. The respondent’s ver-
gion, on the contrary, besides being in accordance with common
sense, is corroborated, in its principal features, by five witnesses.

The libelant was a young man 21 years of age. He had been a
mason’s tender, and had done “a little of everything.” He had never
before been upon a vessel. He had never touched a marine engine,
and his knowledge of steam-power generally was confined to a thresh-
ing-machine and a saw-mill. That a careful master would employ
such a person, without any previous knowledge of his capacity, and
agree to pay him, after the first month, the wages received by ex-
. perienced hands, and in about five weeks promote him to the posi.

? Reported by Theodore M. Etting, Esq., of the Philadelphia bar.
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tion of second engineer, with no agreement as to the amount of his
wages in the new position, is possible, but it is not probable. But
when, in addition, it is remembered that libelant’s story is over-
thrown by the great weight of evidence, the court has no alternative
but to reject it altogether.

After making the proper deductions for the time the libelant was
absent from the barge, he has received all that he is entitled to. Tha
occurrence on the twenty-sixth of June, if not a payment, amounted,
at least, to a tender of the sum due. The respondent’s rights can in
no way be affected by the fact that the libelant handed the money to
the engineer. - That the engineer subsequently paid it back to the
libelant is undisputed.

Both parties are British subjects. They reside at the same place.
The Canadian courts were open for the settlement of this trivial dis-
pute.

The evidence fails to show any justification of the libelant’s con-
duet.in “tying up” the barge in a foreign port, where her master was
a comparative stranger, and could in all probability procure her re-
lease with less expense and annoyance by paying the claim than in
any other way. ' The presumption is a strong one that the libelant
was actuated by other motives than a desire fo collect an honest debt.
Though the courts are zealous always in guarding.the righis of 'sea-
men in every meritorious: demand, the libelant, as shown by this
record, is beyond the pale of such protection. ;

The Jibél is dismissed, with costs.

‘ Tre Norrm StAR?
.. S87omor' v. Tre NorTH StaR, efe.

(District Gourt, 8. D. New York. November 19, 1886.) -

COURSE—APPORTIONMENT. 4

‘Where the schooner L., sailing free, and the schoouner N. 8., sailing close-
hauted, agproached each other nearly head on, in the night, and, when about
abreast of the Steppin% Stones light, in Long:Island Bound, came in collision,
it was held that the collision was due to the fault of both vessels,—the fauilt
of the L. being an attempt to cross the bows of the N. 8., by putting her helm
hard a-port, when the circumstances did not ‘justifi porting; the fault of the
N. 8. consisting of a failure to keep her course, which the fact of her being
close-hanled required.

In Adniiralty. ' -
Shipman, Barlow, Larocque & Choate, for libelant.
Abel Crook, for claimant. B

OoLLISTION—TWo0 SCHOONERS — ATTEMPT TO CROss Bows —FamLure 10 Kuze

. 1Reported by Edward G. Benedict, Esq., of the New York bar.



