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RBlIIOV.LL OF CAUSE-RAILROADS-COlllPUTATIONOF DAlII.A.GES IN CONDEMNATION
PRt'l(lEEDINGS.

When,in condemnationproceedingsunderstatest:etutes,the only question
reIJl.lI.\ningfor determinationis the computationof the valueof the land, the
par;i.,s being citizens of different states.the causemaybe removedto the
Uni" f;d Statescourts,notwithstandingthe fact that theright of eminentdo-
maiu is an attribute of sovereignty,and that the statutesprovide a special
�m�o�d�~ of trial for the assessmentof damages,sincethe amountof compensaá
tiOD. "or the land is entirely independentof the right of eminentdomain.

Mot!t.'n to Remand.
Hen,"" T. Rogers,for complainant.
Hug? Butler, for respondents.

BREWER, J. This wasa proceedingby the petitioner,the railway
campau",underthe statgteof this state,for the condemnationof a
right of way throughthe landsbelongingto the respondents. After
the petHionhad beenfiled, and the summonsissuedand served,the
respondeutsfiled their petition and bond for removal to this court;
and the lluestien presentedis whether that is a caseof which this
court has jurisdiction.

The right of eminentdomain,asconceded,is one of the attributes
of sovereignty. It is somethingwhich inures in the stateby virtue
of its sovereignty,and, exceptas limited by provisionsin the state
constitution,there is no questionof the power of the state to take
any land belonging to an individual which it may deemnecessary
for any public purpose. Being an attributeof sovereignty,it is one
of those rights, the exerciseof which cannotbe questionedor chal-
lenged in the courts of any other jurisdiction. So far the authori-
ties are all in accord. But the constitution of this as well as of
other states provides that private property shall not be taken or
damagedfor public use without just compensation;and, when the
right to take is assertedand a,djudged,the questionof compensa-
tion, a matterentirely independentof the right, still remainsfor de-
termination. The legislaturemayprovidennderwhat circumstances
and in what mannerthis compensationshall be determined,and,
when it has provided that which is eqnivalent to a suit at law in
which theonly controversyremainingto be consideredis the amount
of compensation,thereexistsa suit,-acontroversy,-which,under
the removal act, may be removed to the federal conrts, provided
the citizenshipof the partiesjustifies �i�~�. That right of removalhas
beenaffirmed in two casesin the supremecourt, (BoomCo. v. Pat-
terson.98 U. S. 403, and Union Pac. R. Co. v. City of Kansas,115
U. S. 1, S.C. 5 Sup.Ct. Rep.lIlB;) so that the questionin this case
is narrowedto this: whethertherewas,at the time that this petition
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andbond for removalwere filed, sucha proceedingpendingas could
be consideredfairly a suit at law, and in which the whole matterof
inquiry was the amouut of compensation. If therewas, then there
was a suit wh'ich is removable;otherwisenot.

Now, turning to the statutes,I find, in section 238, "that in all
caseswherethe right to takeprivate propertyfor public or private
use,without the owner'sconsent, - - ¥ hasbeen heretoforeor
shallhereafterbeconferredbygenerallaw or specialcharter, ¥ - ¥
and the compensationto be paid for or in respectof the property
sought to be appropriatedor damaged,for the purposeabovemen-
tioned, cannotbe agreedupon by the parties interested, .. ¥ ..
it shall be lawful for the party authorized to take or damagethe
propertyso requirAd - .. ¥ to apply to the judgeof the district
or county court, either in term-time or vacation, by filing with the
clerk a petition setting forth by referenceshis or their authority in
the premises,"(andcertainothermatters,)"and prayingsuchjudge
to causethe compensationto be paid to the owner to be assessed."
That is, the questionwhich is presentedby thatpetition is simply as
to the compensationto be paid to the owner. The right is already
settled. It is a right which the legislaturehas grantedeither by
specialcharteror generalact; and the only questionwhich upon
thatpetition comesup for inquiry-perhapsthe only questionwhich
canever thereafterbe considered-isthat of compensation. When
that pe,tition is filed, a summonsis issuedand servedupon the party
asin othercases. At the day fixed for the hearing,which may be
either in term-time or vacation, either before the court or before
the judge,a commissionof three personsis appointed,who assess
and report the damages. There may be a jury at the demandof
the ownerof the property,-onlyon his demand.

Section237 says: "Compensationshall be ascertainedby a board
of commissionersof not lessthan 3 freeholders,or by a jury whenre-
quired by the ownerof the property;" and section243 providesthat
a personor company"whoseestateor interestis to beaffectedby the
proceedingmaydemand,at the time of anyhearingof suchpetition,
andbeforethe appointmentof t1:le cQmmissionershereinprovided,a
jury of six freeholders." That jury, when selected,take oath faith-
fully and impartially to dischargetheir duties. "At the requestof
eitherparty they shall go upon the land sought to be taken or dam-
aged,in person,andexaminesame,and shall thenreturn into court,
if the proceedingsbe in term-time,and, if in vacation,then before
the judge; and the said court or judge shall proceedin the same
mannerandwith like powerasin other cases." Evidenceshall be
admittedor rejectedby the court or judge accordingto the rulesof
law, and, "at the conclusionof the evidence,the matter in contro-
versymay be arguedby counselto the jury, andat the conclusionof
the argumentsthe court or judge shall instruct the jury in writing,
in the samemanneras in casesat law." The jury retire for delib-
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eration. They agreeupona verdict. If they do not agree,another
jury rpay be called,and the sameproceedingsrepeated. "Any per-
son, party, or corporationfeeling aggrievedby any suchverdict may
move,beforeI\uch court or judge,for a newtrial in thesamemanner
and for the samecausesas in action at law, and the refusal of such
court or judgeto grant a new trial may be exceptedto and assigned
for error."

Other featuresof like naturearespeciallypr9videdfor; so that it
seemsto me thesumandsubstanceis this: That thelegislaturehas
providedfor a trial by which theamountof damagesto begiven shall
be ascertained. It may be by a commissionof threefreeholders,or
it mustbe, on the applicationof the party whosepropertyis sought
to be taken or damaged,by a jury of six persons. It may be in va-
cation; it maybe in term-time; but all the.elementsof a judicial in-
quiry are provided for,-a tribunal, the right of either party to ap-
pear, to presentits testimony,to have the questionspassedupon by
the court or judge,error taken and reviewedby theásupremecourt.
Now, while it is true that, in somerespects,this proceedingis notin
accordwith the ordinaryproceedingsfor the trial of a cause,-as.
for instance,there is no common-lawjury,-yet that fact does not
in any mannerabridge or limit the proposition that hereis a trial
providedfor, anda trial for the determinatieilof the simple question
of compensation. The proceedingsassimilatevery closelywith the
ordinary proceedingsof aáconrt at law; and it seemsto me thecase
comeswithin the opinion of the supremecourt in the two casesre-
ferred to.

Counselfor the railway companypresenteda casefrom WestVir-
ginia (Baltimore ft O. R. Go. v. Pittsburg, W.áftKy. R. Go., 17 W.
Va. �8�1�~�) thatplainly recognizesthedistinctionI havenoticed. There
the questionwaswhetherthe Baltimore& Ohio RailroadCompany,
allegedin the petition to bea foreign corporation,hada right to con-
demnproperty; andin a veryelaborateopinionthe courtsay,onpage
866, after referring to the caseof BoomGo. v. Patterson,supra:

"In thiscase[the BoomOase] the only questionwasasto thecompensation
to bepaid to the ownerof the land, and we canvery well seehow a contro-
versybetweencitizensof different statesupon this questionmight be re-
movableto the federalcourt. As we havealreadyseen,beforethe question
of compensationcanproperlyarise,the courtmust of necessitydeclarethat
the privatepropertysoughtto be appropriatedmust be condemned. With
the questionof the appropriationof the land soughtto be taken,the govern-
mentof theUnited States,a separatesovereignty.unlessit is the partyseek-
ing the condemnation,hasnothingto do; and no foreign corporationcan, in
the courtsof theUnited States,condemnthe land of a citizen of a statefor
the useof suchcorporation;and, if the federal courts havenot original ju-
risdiction for suchpurposes,a proceedingof thatkind institutedin thestate
courtcannotberemovedto the federalcourts,becausethefederalcourtscan
underno circumstanceshavejurisdiction in such cases. The contrary doc-
trine would destroyeveryvestigeof control which a state hasoverits inter-
Dal affairs."
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And referringto the casebefore them: "There the whole contro-
versywasas to the right of the petitionerto appropriatethe land in
question."

I do not supposethat a statecan,by making specialprovisionsfor
the trial of any particular controversy,prevent the exerciseof the
right of removal. If therewas no statutory limitation, the legisla-
ture could provide for the trial of manycasesby lessthan a common-
law jury, or in some other specialway. But the fact that it had
madesuchdifferent and specialprovisionswould not make the pro-
ceedingany the lessa trial, or sucha suit as, if betweencitizens of
two states,could not be removedto the federalcourts. If this were
possible,then the only thing the legislatureof a statewould haveto
do to destroythe right of removalentirely,wouldbeto simplychange
and modify the detailsof procedure. Courtshave alwayslookedbe-
yond the mereform,-tried to go down to the substance;andif it is
apparentthat thereis a controversybetweencitizens of two states,
involving a mere questionof money,they will hold that there is a
removable suit; and no mere matter of detail in procedureestab.
lishedby the legislaturecan abridgethat right to remove.

The motion to remandwill be overruled.

TANNER, Sr., v. VILLAGE OF ALLIANCE and others.

(Circuit Oourt, No D. Ohio, E. D. OctoberTerm, 1886.)

COURTS-UNITED STATES CIRCUIT COURT- JURISDICTION - INTOXICATING LIQ'
UORs-INJUNCTION-yONSTITUTIONAL LAW-CONST. U. S. AMEND. 14.

A citizenof Ohio, engagedin the businessof selling liquors, appliedfor an
injunction against a village in the samestate, to restrain it from enforc-
ing an ordinance"to prohibit ale, beer,and porter houses,and otherplaces
where intoxicating liquors are sold at retail," which waspassedunder the
provisionsof an act of the legislaturecalled the "Dow Law," on the ground
thatit wasin violation of thecons.titutionof thestate,andof theUnitedStates,
Held, (1) that the courthadno jurisdiction to afford therelief asked,the bill
andthe affidavitsnot makingafederalquestion,andall thepartiesbeingciti-
zensof the stateof Ohio; (2) that the ordinancedoesnot conflict with the
fourteenthamendmentof the constitutionof the United States;(8) that the
ordinancedoesnotdeprivecomplainantof hisproperty; (4) thattheordinance
is only a police regulation.in the interestof the public morals,andfor the
commongood.l .

In Equity. Application for an injunction to restrainthe enforce-
mentof an ordinanceof the village of Alliance,Ohio, prohibiting the
saleof intoxicatingliquors.

Thecomplainantallegedthat for the last 20 yearshe had beenen-
gagedin the businessof selling distilled, malt, andvinous liquors,
lawfully, in the villageof Alliance, in Ohio, and in pursuanceof said
businesshe had acquiredproperty,a part of which was real estate,
in said village, upon which he had made extensiveimprovements,

lSee Kessingerv. Hinkhouse,27 Fed.Rep.883; Statev. Walruff, 26 Fed.Rep.178;
Wei! v. Calhoun,25 Fed.Rep.865.


