
THE G. BARBER. 269

well as the ownersand charterer,and that, during the whole of the
voyagetheywereobedientto the lawful commandsof the masterand
Smedley. The evidencedoes not bear out this claim; and,under
the pleadingsand on the facts proven,the brig is exemptfrom lia-
bility.

This conclusionmakes it unnecessaryto considerthe claims for
damagesfor a shortageof provisionsandgeneralbadtreatmentdur-
ing the voyage,becausethe ownerswerenot responsibleto the libelá
antson accountof thesecharges,evenwere they true. Neithercan
the ownersbeheldresponsiblefor theallegedundertakingof the capá
tain to pay the libelantsout of the proceedsof the saleof the cargo.
The latter undertaking,had it beenmade,beingwithout the scopeof
the captain.'sauthority,couldnot bind the owners. TheNorman,28
Fed.Rep. 383. .

The libels mustbe dismissed.

THE G. BARBER.l

S'tEVENS tI. THE G. BARBER.

(Di8triet Oowrt, W. D. MiChigan, 8. D. August 6, 1885.)

.SALVAGE-SERVICESRENDEREDAT THE REQUEST OF CONTRACTOR-KNOWLEDGE
. OF AGREEMENT-EFFECTOF. ¥

Onewho declinesto assista strandedvesselwhenrequestedby hermaster,
.butwho SUbsequently,without any suchinvitation, joins in the undertaking
at therequestof onewho, fora fixed price, hasundertakenthe work, with a
full knOWledgeof the relationsof the parties,and the termsof their agree-
ment,mustlook to the contractor,andnot to thevesselor herproceeds,for
payment. .

In Admiralty. Libel in rem for salvage.
Orinck8haw&; Grier, for libelants.
M. C. &; A. A. Krause, for respondents.

WITHEY, J. The libel in this caseis for therecoveryof salvageperá
form.ed by the tug JosephH. Martin, of Charlevoix,upontheschooner
G. Barber,while a wreck on the beachnear Leland,on the west shore
of LakeMichigan, in this district. The serviceswererenderedin June

July, 1884, for which $560are claimed. Andrew Holmand,
ter and managingowner of the.schooner,has.appearedand answered,
settingup asa defensethat libelant'sserviceswere not performedat the
instanceorrequestof eitherthemasteror ownersof thevessel,but at the
requestof Eli Toulouse,who undertookto rescuethe wreck, and take
her into port, for a title to one-halfof the vessel,and that libelant, at
1tndprior to the time of thealleged hadnoticeof suchcontract

1 by Theodore]){. Etting, Esq.,of thePhiladelphiabar.
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undertaking. The answeralso states,by way of demurrer,that it ap-
pearson the face of the libel that libelant is the ownerof but one-halfof
the t.ug J. H. Martin, and the).'efore,cannotmaintain the suit by rea-
sonof the non-joind,erof the,otherowner. I shalldisposeof thecaseon
othergroundsthan the non-joinderoftheownersas libelants.

The matterssetup in theanswerasa defenseto themeritsof libelant's
claim of a lien arefully by,the evidence., Thereis no dispute
as to whetherthe serviceswerel'endered,nor as to their value. The
schoonerwent ontothe beachip April, 1884. No effort wasmadeto re-
lieve her until June,when Capt.Holmandapplieqto libelant to go with
his tug to her rescue,which 'he refusedto do. Libelantsaysin his tes-
timony that the reasonof his refusalwas he did not know the condition
theve"sselwasip, wasnot acquainted Capt.Holmand,andwasuná
willing to go to work without a guarantyofpayment. Thecaptainthen
applied to Capt. Eli Toulouse.of the tug Payne,of Charlevoix,andofá
fered him title to one-halfof the schoonerif he would releaseand take
her into port: Toulousefinally acceptedthe terms,and enteredupon
the undertaking. He left Charlevoix for the wreck, and, at Leland,
sent,June11, 1884,a telegramto the tug Martin atCharlevoixto come
that night to the schoonerBarberwith 100 oil barrels. Libelant re-
ceived the dispatchabout midnight, and at once proceededto takeon
the barrelswherethe dispatch:inqicatedthey befound, and con-
veyed them to Leland. Herethey werereceivedby Toulouse,andthe
Martin returnedto Charlevoix. A shorttime subsequentto freighting
the barrels,the tug Martin was taken by libelant to the wreck, at the
personalrequestof Toulouse,andthereengagedher in dredginga chan-
nelto:whereshelay on the beach; Before completingsuchwork libelá
ant returnedwith his tug to Charlevoix to tow out vessels,butsoonsent
backthe,tug in chargeof anothercaptain,with Toulouseanda double
erewuponher, and renewedwith her the work necessaryto rescuethe
wreck. On this occasionthe vesselwas movedinto deeperwaterabout
20 feet, but shesettleddown,her bottom restingon thesand,her decks
underwater to her forward hatch. ' .

Capts.HolmandandToulousewere present,asthey hadalsobeenon
the previousoccasion,assistingin the work. It appearsto have been

opinion of both that the vess,el.'You1dnot float in' her thencondi-
expresseda to abandonhis undertaká

and removefrom the wreck his barrels. He evenmadeanattempt
to accomplishthis; but someobje<>tionbeingmadeby Capt. Holmand,
andit beingsuggestedthat additiona.l'barrelsoughtto.be procuredand
furthereffortbemadeto float theschooner,Toulousecon'cludedto,anddid

to Charlevoixwith thetug.Martin and crew, with.outanydefinite
what. further woule! b!'l qone., After wlj.iting at Leland

for about10 days,without hearing Toulouse,Capt.lIolmandwent
to Frankfort, and engagedthe oithe tug Hall oithat port to go

to rescuethe vessel. ,Onhis returnJrom FrankforthemetTou-
louse,on his way to the wreck for his barrels,and informed him of the
engagementof the dissuadedfrom his purposeof
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abandoningthe wreck, requestedHolml1nd to wire the Hall to come to
the wreck"ltt ouce,which she'did;and in a few hoursthe schoouerwas
afloat. Capt. HolmandthenofferedToulouse,in casehewould paythe
chargesof the Hall, andtakethe vesselinto port at Charlevoix,to carry
out the contract,and conveyto him one-halfof her. To this Toulouse
consented,andthe Paynetowedthe vesselinto port.

Capt. Holmand,within a shorttime, causedto beconveyedto Tou-
louse half of the schooner,and proceededto make repairson herat a
costof about$1,000,occupyingabout three monthsin fitting her up,
whenshewasemployedin freighting. Subsequently,sometimeduring
thefollowing winter, I believe,shewaslibeled by the ownersofthetug
Hall.toenforcea lien for salvage;which serviceToulousehad neglected
to pay. A decreehasbeenrenderedin their behalf,andthe vesselhas
beensold for $982, which sumis now in the registry of the court.

At,the time theschoonerwastowedinto Charlevoix,beforetherepairs
weremade"shewasof the value of not more than $300. When fully
repaired,hervaluewasabout$1,300. Capt.Holmandpaid for theen-
tire costof the repairs,excepttwentyor thirty dollarspaid by Toulouse.
Thesumdecreedin favor of the ownersof the tug Hall is $245. Capt.
Holmand is soleclaimantbefore the court for the remnant,which will
beconsiderablelessthanhe expendedon repairssubsequentto the time
the claimsaccruedfor salvage'.,

Suchbeing the substantialand material facts of the case,it appears
that Capt.Toulousehada definite andexplicit bargainwith Capt. Hol-
mand to release'the wreckfor title to one-halfinterestin her, and that
libelant krtew of sncb bargain,and assistedin the work at the special
instanceand requestof Toulouse,having previously refusedto go tv
work onth:ecreditof ownersor of the vessel. It is manifest,underthl-
facts, Tgulousewouldhaveno actionin Tern, aI)d I think it equally
manifi:l$t,thtlt libelant cannotmaintainan actionin remagainstthe ship,
for the reasonthat the maritime'lawgivesno lien in suchcase. It was
incumbenton theclaimantto showthat therewasa definitebargainwith
Toulouseasto the compensationhewasto receive,but this hehasdone.
Thereis no foundationfor claiming that libelant understoodthathewas
renderingassistanceat requestof the masterOf the vessel,or for saying
that he understoodhis work wasbeingdoneuponthecreditof thevessel
or of heroWners. His:refusalto work on herwithout first beingsecured,
andsubsequentlyassistingat the requestof Toulousewith noticeof the
latter's uriderta:king, without any conferencewhateverwith Capt.

'mandáonthesubject,rendemit quite clear to an impartial mind that
libelant hadoosuoháunderstanding.

A rewardfor salvageis not generallyparticipatedin by thosewho.fail
to effect a rescue,if theyvoluntarily andwithout justificationabandon
the wreck; and,whencompensationis awarded,it is usuallya shareof
the property/rescued.and npthing more.á In which case,if libelant's
claim was enforceahle,as the value ofthe rescuedship '\\"asbut$300,
this would be the compensation,at most, to be sharedbetweenall the
salvors. The evidencesho\Vsthatlibelant madE!.no' claim uponCapt.
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Holmand or the vessel until after the repairs were made, though they
were made at Charlevoix, where libelant resided, and employed his tug
in towing vessels in and out the harbor, and not until half the vessel had
been conveyed to Toulouse in fulfillment of the contraot made with him.
All the faotsgo to defeat all olaim of justice and equity on the part of
libelant. Any other view than that I have eJrpressed would give to one
so disposed, who contraots to relieve a vessel in distress for a definite
price or specific payment, power to do great wrong to her owner. The
owner, Capt. Holmand, and his original co-owner, are not liable in
personam,under the facts presented by the evidence; whereas Toulouse
manifestly is liable, and there would be barefaced injustice to allow libel-
ant, upon the plea of a claim for salvage, to take funds belonging to the
claimant, Holmand, by decreeing,a lien against the ship for a debt owing
by Toulouse, and by him only.
The usual decree will be entered, in accordance with this opinion, dis-

missing the libel of Hiram S. Stevens, and for costs in favor of claim-
ant against libelant and the stipulators.

THE CLOUD.!

BERGANTZ ,and others v. THE CLOUD.

, (District OO'llA't, E. D. Pennsylioania. Decembe,r 8, 1886.)

SALVAGE-TuG AT WHARF ON FmE.
A tug took fire while tied to 8. wharf. While the, fire was burning, and the

firemen on shore were trying to put it out, the tug got loose, and was in dan-
ger of escaping beyond the reach of the firemen. Libelants secured the tug,
made her fast, and aided in extinguishing the fire. Held, that thev had ren-
dered a salvage service, and were entitled to cowuensation.

In Admiralty.
TheodoreEtting, for libelants.
FlandersIf Pughá,for respondent.

BUTLER, J. In view of the proofs, it must be held that the libel-
ants rendered a salvage service. It is clear that they tied up the
tug, which had beoome unfastened, with no one on board, and was
so near the outer end of the dock as to be in some danger of esoap-
ing, or passing beyond reach of the firemen on shore; they also did
something towards extinguishing the fire, and preventing her de-
struotion. The services were not hazardous, nor of great value, and
ocoupied but little time. They must be compensated accordingly. I
believe the sum of $75 will be So sufficient and fair compensation, and
this sum is allowed. A decree may be so entered.

I Reported by C. Berkeley Taylor, Esq., of the Philadelphia bar.
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