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L REMOVAL OF CAUSEs-CoaTs-WITNESSESSUBPlENAED AFTER PETITION FILED.
Where a causeis removedfrom a statecourt to a federal court,on the

p-oundthat it is a controversybetweenacitizenof thestatewheretheaction
IS broughtanda corporationcreatedunderthelawsof anotherstate,thestate
courtlosesjurisdictionimmediatelyuponthefiling of thepetitionfor removal;
and costsfor witnessfees'inthestatecourt for witnessessubprenaedthere-
afterwill not beallowed.

S. SAME-WiTNESSES ATTENDING TO GIVE DEPOSITIONS- DEPOSITIONSIsSUED
FROM STATE COURTS NOT USED-COMMISSIONERS'FEEs-NUMBEROF COM-
mSSIONERS. ,

Wherea causeis removedfrom a statecourtto a'federalcourt,costsof wit-
nesses at the taking of depositionsissued'out of the statecourt
will be allowedif the depositionswereissuedbeforetheremovalof thecause;
eveIJ.iithey werenot used,becauseof thepresenceof the witnesses,or be-
causethe facts.testifiedto wereadmittedat the trial. The feesof threecom-
missionersfor takingthedepositionswill beallowed,if thedefendantagainst
whomthecostsaretaxedassentedto thatnumberbeingemployed;if not,the
costsof but onewill beallowed.

8. WITNEsS-:MILEAGE AND PER DIEM.
All'parts of the stateof SouthCarolinaarewithin the jurisdiction of the

UnitedStatescircuit courtfor the Easterndistrict of SouthCarolina; andpe;r
diem and mileagewill beallowed-witnessesattendingat a trial in that court
who come from the Westerndismct of that state,no matterwhatthe disá
tance. '

.. BAHE-ATTENDANClIl ON CoURT IN ANOTHER ACTION-DOUBLE FEES.
Witnesseswill notbedeprivedof their pe;r diem andmileageby thefact that

theywerein atteudanceOn the court in anothercausebetweendifferentpar-
ties,'andreceivedpe;r diem andmileagetherefor. '

G. BAHE-NUlIBER OF WITNESSESON EACH ISSUE-GEN.ST. S. C. ¤ 2192.
UnderGen.St. S. C. ¤ 2192,mileageand per diem will be allowed for but

threewitnessesto eachissueraised in the actionin which they aresubpre-
naed.

e BAlm-hES.HOW CALCULATED-POINT ADMITTED, ON WHICH WITNESSESARlIl
CALLED-NEW TRIAL.

Witnessessubprenaedto testify to a particularpoint will be allowed mile-
ageandp6'l' diem up to tbe admissionof their testimony,althoughthe other
partyadmitsat the trial the point to be provedby suchwitnesses,anda sec-
ondtrial beinghad.andno stipulationor entrymadeonrecordthat thepoint
would be admittedat such secondtrial, suchwitnesseswill beallowedpe;r
dum andmileagefor attendanceat that trial also.

'1. SAME- WITNESSES NOT DEMANDING PREPAYMENT-OBLIGATION OF PARTY
SmfMONINU-TAXATION.

Witnessesdo not losetheir right to mileageand pe;r diem by not insisting
uponprepayment;áall-dthepartysummoningthem,beingbound to paysuch
mileageandP6'l' diem, maytax themin his costs.

8. Bro-WITNESSES SUBPlENAED AND PRESENT-NoTRIAL-No NOTICE TO
WITNESSES.

Wherea causewason thedocket,andcould be tried at a term of court at
which it wasnot tried, andbeforelearningthatthetrial wouldnottakeplace,
a partysummonedwitnesseswhom he was not able to notify that the trial
would not be had,suchwitnesses,attendingcourt,areentitledto their mile-
ageandPIIT' diMn. '

OnáMotion to Tax Costs.
De Bruld and Mitchell, &: SmUh,for plaintiff.

v.29F.no.7-18
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H. R. Jackson,Jr., for defendant.

SIMONTON, J. This is a questionof taxation of costs,coming up on
review of a taxation by the clerk.ofáthis court. The actionwas on a
policy of insurance. It was originally brought in the circuit court of
South Carolina, sitting for the county of Abbeville, and was removed
into this court, the controversybeing betweena citizen of SouthCaro-
lina and a corporationcreatedunder the lawsof the stateof New Jer-
sey.

The first questionis as to costs incurred'in the statecourt. As we
haveseen,the actionwascommencedin thestatecourt. A petition for
removal,with everyformality requiredby law, wasfiled on seventeenth
October,1884,to the first term at which the casewastriable. Thecase
was within the.act of congress; Thestatecourt had no powerto refuse
the removal,could do nothing to affect the right of removal, and its
rightful jurisdictionceasedeo instO/nti. .Din. Rem.Causes,(3d Ed.) 92.
Every subsequentexerciseof jurisdiction wasnull and void, and every
stepcorcvmnonjwdice. Dill. Rem. Gauses,(3dEd.)93,note;Steam-Bhip
Co. v. Tugman,106 U. S. 122; S. C. 1 Sup. Ct. Rep.58. Nor is the
adverseparty entitled to notice,of thetinie and placeof presentingthe
motion. ,Dill. Rem.Causes,(3d Ed.)92,note2. ' ,This the case,
all coststaxedJarwitnessesin tl,esl;atec()urton issued,asis
admitted,after seventeenthOctober,1884, aredisallowed,and all costs
of the clerk and,sheriff after thatdateare not chargeableon defendant..

The actionhavingbeenremoved,and moti9n toremandhaving been
refused,wastried in this court, April term, ,andresultedin a ver-
dict for the plaintiff, which wassetaside. It was tried again at April
term, 1886, resultedin a verdict for plaintiff, and a Illation to setaside
theverdictwasrefused.
,. 'rhewitnessesresidedmore than 100 miles from the placeof trial,
were residentsin SouthCarolina, in the countyof Abbeville, for the
most part. Abbeville is in what is known asthe Western,district of
SO!ith Carolina.,á,'rheplaceof trial wasat Charleston,in what is known
asthe Easterndistrict. All, or nearlyall, of the witnesseson the first
trial were alsowitnessesunder subprenain anothercausebetweenthe
sameplaintiff and.anotherinsurancecompany,knownas th,e Farmers'
InSUranceCompany,and were paid per diem and mileage. The num:'
ber was 13 mall. At the trial in April, 1885, when witnesseswere
calledastothevaltie th", defendarit's'attorneyadmitted
asprovedthe testimonythey were preparedto give"s,l1q. wereuot
examined. Thirteenwitnesseswere presentundersuopcena.. Thereis
no evidencethat plaintiff has paid them their per diem and mileage.
Theclerk ha.S4tJ!:edupas and full milellge for thosewit-
nesses. ,. .

The first objectiontakenby defendantis -thatmileagecannotbetaxed
for witnesseswho residemorethan100 miles from the placeof trial,-
certainly for not more than100 miles going, andthe samenumber're-
turning. Mileagecanbe chargedin everyinstancein which a subprena
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canbeIssuedand enforced. The.subprenacanbe usedto compel the
attendanceoia witness,if he lives within the jurisdiction of the court
out of which it is issued,or, if he be without thejurisdiction, if he live
within 100milesof theplaceof trial. DreskilJ,v.Pariah,5 McLean,241;
Anon,5Blatchf. 134; Spauldingv Tucktrr, 2 Sawy.50. All partsof the
stateof 'South Carolinaare within the jurisdiction of this court. Its
processrunsall throughthestate. It doesnot know, in thesensewhich
affectsits jurisdiction,eithertheEasternorWesterndistrict. This objec-
tion is overruled.

Thatanyorall of thewitnessesexaminedin thisactionin April, 1885,
werealsoin attendanceon the court in anothercause,not betweenthe
sameparties,andthat they havebeenpaid for 8uchattendance,cannot
deprivethemof theirright to ptrr difrm and mileagein this case. If they
wereunder&ubprenato testify in this case,and socameand attended,
they have earnedtheir compensation. Parktrr v.'Rigler, 1 Fish. 285,
quoted.by Desty,Fed. Proc.445. ThHl exceptionis overruled.

Although 13 witnesses'wereexamined,theplaintiff cannottax perdiem
and mileage'for more than three to eachissue. Bussardv. Oatalin, 2
Cranch,C. C. 421; Gen. St. S. C. ¤ 2192. The clerk will reform the
taxation,if needbe, to conformto this rule.

Whereissuehasbeenjoined, and the points in controversyfixed, it
is the duty of the plaintifl',or the,.party on whom is the burdento sum-
mon his witnesses,to havethempresentto testify. If at the trial the
otherpartyadmit the particularpoints to be proved by suchwitnesses,
ther, nevertheless,areentitledto per difrm andmileage,-thatis to say,
their difrm up to the admissionof their testimony. They cannot
get per diem for any day afterwardsduring which.they may attendthe
trial. To this extentthis objectionis overruled.

It is alsoclaimed that no per a'i.em or mileagecan be taxedfor wit-
nesses,miles!3 it be shown that such witnesseshave,beenpaid by the
party who subprenaedthem before or at the trial. The caseof The
Hi,ghZa.ncW,(BETTS, J.,) 19 How. Pro 334, quoted in 4 Ben. 358, is
Cited. ,The true rule is this: The pm diem and mileageof a witness
cannotbe'taxedin the costsof thejUdgmenl,unlessthewitnesshimself
claims thjs compensation. Clark V. Li1l8Ser, 1 Bailey, 190. He can
demand.them beforehe obeysthe subprena. He doesnot waive them
by insisting upon prepayment. Having madehis demandbefore
j:u,dgmententered,the party summoninghim is bound to pay them,
and being'so boundhe can tax them up in his costs. Theper diemand
mileageof all witnesseswho, under this opinion, are entitled to them,
arid who havepresentedand proved their claims, can be taxed in this
cause.

At the secondtrial in April, 1886,nine,witnessesattended. Some
of thesewere subprenaedto testify as to pointsadmittedon the former
trial. All 'oBhemlived morethan100 miles from theplaceof trial and
in this state. No stipulation or entry was made on record that the
factsadmittedon the first trial would be admittedon the secondtrial,
nor was any assurance,verbal or otherwise, to this .effect. The
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plaintiff wasbound to prepareand prove his case. Theper dient and
mileageof thesewitnesses,subject to the rule that but three could be
usedfor eachissue,canproperlybe taxed.

Betweenthe first andthe secondtrial this court met in Columbia,in
November.1885. The cause.was on the docket,and could be tried.
The plaintiff's attorneylearnedbeforecourt met tha.t therewould be no
trial, and wasable to inform all but two witnesses. Theseattendedthat
court. They areentitledto andper diem.

Certain depflsitionswere taken.in the cause,de beneesse,Issuedout
of the statecourt. If thesewereissuedbeforepetitionfor removal,costs
of witnessesattending themcanáproperlybe taxed,even if the deposi-
tions were not used becauseof the presenceof the witnesseswho were
thusexamined,orbecausethe facts testifiedto by them wereadmitted.
Otherwise,theycannotbe taxed. The fees of three commissionersare
alsocharged. Threewere unnecessary,unlp-ssthe defendantassented.
If he did not so assent,andif thedepositionswereissuedbeforepetition
for removalwasfiled, let the costsof onecommissioner,$10,be allowed.

Let the clerk reform the taxationin accordancewith the rules above
laid down.

MEEHA.N v. VALENTINE.á

(Oi1'cuit OO'/J,1't, E. D. Penn8yl1Jania. October1..1, 1886.)

1. PARTNERSHIP-WHAT CONSTITUTES-PARTICIPATIONIN PROFITS. ,
Participationin the profits doesnotconclusivelyestablisha partnershipre-

lation, bl'lt such partiCIpationmust be consideredasevidencetending to es-
tablish}hat relation, and,in the absenceof other proof, is to be regardedas
sufficientto makeout a partnership.

2. AGREEMENT.
Wherethe agreementfor the partnershipis in writing, its termsmust be

consideredin connectionwith the participationin the profits, in determining
whetherthepartnershiprelationhasbeenestablishedor not.

Assumpsitby MeehanagainstValentine,executorof W. G. Perry,
upon promissorynotes made by L. W. Counselman& Co., of which
firm the testatorwas alleged to have been a member.
The plea wasno partnership. Upon the trial it appearedthat the
ostensiblepartnersof L. W. Counselman& Co. were L. W. Counsel.
man and Charles Scott. In March, 1880, W. G. Perry loaned L.
W. Counselman& Co. $10,000. The termsof their agreementwere
expressedin the following writing:
L. w. COUNSELMAN. ALBERT L. SCOTT.

Office of L. W. Counselman& Co.,
[Trade-mark.) OysterandFruit Packers,

Cor. Philpotand Will Streets.
BALTIMORE, MD., March 15, 1880.

Forandin considerationof loansmadeandtobemadeto usbyWm. G.Perry,
of Philadelphia,amountingin all to thesum of $10,000,(ten thousanddol-

1Reportedbye.BerkeleyTaylot', Esq.,of the Philadelphiabar.


