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Youne ». MErcEANTS’ INs. Co. oF NEwARK, N. J,
(Cireuit Court, D South Carolina, December 10, 1886.)

1. ReMovAL oF CAUsES—CosTS—WITNESSES SUBPENAED AFTER PETITION FILED.
‘Where a cause is removed from a state court to a federal court, on the
ound that it is a controversy between a citizen of the state where the action

18 brought and a corporation created under the laws of another state, the state
court loses jurisdiction immediately upon the filing of the petition forremoval;
and costs for witness fees in the state court for witnesses subpenaed there-
after will not be allowed.

2. BaME — WITNESSES ATTENDING TO GIVE DrPOSITIONS — DEPOSITIONS ISSUED

" FrOM BTATE CoURTS NOT UsSED — CoMMISSIONERS” FEES —NUMBER OF CoM-
MISSIONERS. , .
‘Where a cause is removed from a state court to afederal court, costs of wit-
nesses attending at the taking of depositions issued ount of the state court
. will be allowed if the depositions were issued before the removal of the cause,
even if they were not used, because of the presence of the witnesses, or be-
cause the facts testified to were admitted at the trial. The fees of three com-
- missioners fortaking the depositions will be allowed, if the defendant against
whom the costs are taxed assented to that number being employed; if not, the
costs of but one will be allowed. -

8. Wirnessi—MILEAGE AND PER DimMm.

All'parts of the state of Bouth Carolina are within the jurisdiction of the
United States circuit court for the Eastern district of South Carolina; and per
diem and mileage will be allowed-witnesses attending at a trial in that court
who come from the Western district of that state, no matter what the dis-
tance. '

4. 8AME—ATTERDANCE ON COURT IN ANOTHER ACTION—DOUBLE FEEs. '
‘Witnesses will not be deprived of their per diem and mileage by the fact that

they were in attendance on the court in another cause between different par-
ties, and received per diem and mileage therefor. '

5. SaME—NUMBER oF WITNESSES ON Eacu Issur—GeN. Sr. 8. C. § 2192,

Under Gen. 8t. 8. C. § 2102, mileage and per diem will be allowed for but
thre:f, witnesses to each issue raised in the action in which they are subpce-
naed.

68 Saur—FgeEs, HOW CALCULATED—POINT ADMITTED, ON WHICH WITNESSES ARE
CALLED—~NEW TRIAL.

‘Witnesses subpeenaed to testify to a particular point will be allowed mile-
age and per dlem up to the admission of their testimony, although the other
party admits at the trial the poing to be proved by such witnesses, and a sec-
ond trial being had, and no stipulation or entry made on record that the point
would be admitted at such second trial, such witnesses will be allowed per
diem and mileage for attendance at that trial also.

7. BAMBE — WITNESSES NOT DEMANDING PREPAYMENT — OBLIGATION OF PARTY
BUMMONING—TAXATION. .
Witnesses do not lose their right to mileage and per diem by not insistin
upon pxep?rment; and the party summoning them, being bound to pay suc
miledge and per diem, may tax them in his coats.
8. BAME — WITNESSES SUBPENAED AND PRESENT — No TrIAL— No NoTIiCE T0
‘WITNESSES.
‘Where a canse was on the docket, and could be tried at a term of court at
which it was not tried, and before learning that the trial would not take place,
a party summoned witnesses whom he was not able to notify that the trial
would not be had, such witnesses, attending court, are entiiled to their mile-
age and per diem, oy
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'H. R. Jackson, Jr., for defendant.

Sivonton, J. This is a question of taxation of costs, coming up on
review of a taxation by the clerk.of this court. The action was on a
policy of insurance. It was originally brought in the circuit court of

South Carolina, sitting for the county of Abbeville, and was removed
- into this court, the controversy being between a citizen of South Caro-
lina and a corporation created under the laws of the state of New Jer-
B€y.

The first question is as to costs incurred in the state court. As we
have seen, the action was commenced in the state court. A petition for
removal, with every formality required by law, was filed on seventeenth
October, 1884, to the first term at which the case was triable. The case
was within the act of congress. - The state court had. no power to refuse
the removal, could do nothing to affect the right ‘of removal, and its
rightful jurisdiction ceased eo instanti. Dill. Rem. Causes, (3d Ed.) 92.
Every subsequent exercise of jurisdiction was null and void, and every
step coram non judice. Dill. Rem. Causes, (3d Ed.) 93, note; Stea/rn-shz'p
Co. v. Tugman, 106 U. S, 122; 8. C. 1 Sup. Ct. Rep. 58. Nor is the
adverse party entitled to notice of the time and place of presenting the
motion. :Dill.:Rem. Causes, (3d Ed.) 92, note 2. - This being the case,
all costs taxed for witnesses in-the state court on gubpoena issued, as is
admitted, after seventeenth October, 1884, are disallowed, and all costs
of the clerk and. sheriff after that date are not chargeable on defendant:

- The action having been removed, and motipn to remand havmg been
refused was tried in this court, Aprll term, 1885, and resulted in a ver-
dict for the plaintiff, which was set aside. It was tried dgain at April
term, 1886, resulted in a verdict for plmntlff and a motion to set aside
the verdict was refused.

The witnesses resided more than 100 miles from the place of trial, but
were residents in South Carohna, in the county of: Abbeville, for the
most part. Abbeville is in what is known as the Western district of
South Carolina. ' The place of trial was at Charleston, in what is known
a8 the Eastern distriet. All, or nearly all, of the witnesses on the first
trial were also witnesses under subpeena in another cause between the
same plaintiff and another insurance company, known as the Farmers’
Insurance Company, and were pa1d per diem and mileage. The num-
‘ber was 13 in all. At the trial in April, 1885, when witnesses were
called as to- the value of the property, the defendant’s attorney admitted
as proved the testimony they were prepared to give, and they were not
examined. Thirteen witnesses were present under subpeena. There is
no evidence that plaintiff has paid them their per: diem: and mileage.
The clerk has taxed up as costs per diem and full mileage for those wit-
nesses. ‘

The first obJectmn taken by defendant is that mllea.ge cannot be taxed
for witnesses who reside more than 100 miles from the place of trial,—
certainly for not more than 100 miles going, and the same number re-
turning. Mileage can be charged in: every instance in whlch a subpcena
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can be issued and enforced. The subpcena can be used to compel the
attendance of a witness, if he lives within. the jurisdiction of the court
out of which it is issued, or, if he be without the jurisdiction, if he'live
within 100 miles of the place of trial. Dreskill v. Parish, 5 McLean, 241;
Anon, b Blatchf. 134; Spaulding v Tucker, 2 Sawy. 50.  All parts of the
state of ‘South Carclina ‘are within the jurisdiction of this court. Its
process runs all through the state. It does not know, in the sense which
affects its jurisdiction, elther the Eastern or Western dlstrlct This objec-
tion is overruled. . .

That any or all of the witnesses exammed in this action in April, 1885,
were also in- attendance on the court in another cause, not between the
same parties, and that they have been paid for such attendance, cannot
deprive them of their right to per diem and mileage in this case. If they
were under subpeena to-testify in this case, and so came and attended,
they have earned their compensation. Parker v.: Bigler, 1 Fish. 285,

quoted by Desty, Fed. Proc. 445. This exception is overruled.

Although 13 witnesses'were examined, the plaintiff cannot tax per diem
and inileage-for more than three to each issue.. Bussard v. Catalin, 2
Cranch, C. C. 421; Gen. St. 8. C. § 2192. The clerk will reform the
taxation, if need be, to conform to-this-rule.

Where issue has been joined, and the points in controversy fixed, it
ig the duty of the plaintiff, or the party on whom is the burden to sum-
mon his witnesses, to have them present to testify. If at the trial the
other party admit the particalar points to be proved by such Witnesses,
they, nevertheless, are entitied to per diem and mileage,—that is to say,
their per diem up to the admission of their testimony. They cannot
get per diem for any day afterwards duting which they may attend the
trial. To this extent this objection is overruled.

It is also claimed that no per diem or mileage can be taxed for wit-
nesses, unless it be shown that such witnesses have been paid by the
party who subpeenaed them before or at the trial. The case of The
Highlander, (Berrs, J.,) 19 How. Pr. 334, quoted in 4 Ben. 358, is
cited. - The true rule is this: The pe dwm and mileage of a Wltness
cannot be taxed in the costs of the Judvmen“t unless the witness himself
claims this compensation. Clark v. Linsser, 1 Bailey, 190. He can
demand them before he obeys the subpeena, He does not waive them
by not insisting upon prepayment. Havmg ‘made his demand before
Judgment entered, the party summomng him is bound to pay them,
and being §o bound he can tax them up in hls costs. The per diem and
mileage of all witnesses who, under this opinion, are entitled to them,
and who have presented and proved their clalms, can be taxed in this
cause.

At the second trial in April, 1886, nine withesses attended. Some
of these were subpeenaed to testify as to points'admitted on the former
trial. ~ All of them lived more than 100 miles from the place of trial and
in this state. No stipulation or entry was made on record that the
facts admittéd ‘on the first trial would be admitted on the second trial,
nor was any assurance, verbal or otherwise, given to this effect. The
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_ plaintiff was bound to prepare and prove his case. The per diem and
mileage of these witnesses, subject to the rule that but three could be
used for each issue, can properly be taxed.

Between the first and the second trial this court met in Columbia, in
November, 1885. The cause was on the docket, and could be tried.
~ The plaintiff’s attorney learned before court met that there would be no

trial, and was able to inform all but two witnesses. These attended that
eourt. They are entitled to m]leage and per diem.

Certain depesitions were taken.in the cause, de bene esse, issued out
of the state court. If these were issued before petition for removal, costs
of witnesses attending them can properly be taxed, even if the deposi-
tions were not used because of the presence of the witnesses who were
thus examined, or because the facts testified to by them were admitted.
Otherwise, they cannot be taxed. The fees of three commissioners are
also charged., Three were unnecessary, unless the defendant assented.
If he did not so assent, and if the depositions were issued before petition
for removal was filed, let- the costs of one commissioner, $10, be allowed.

Let the clerk reform the mxauon in accordance with the rules above
laid down.

MEEHAN v. VALENTINE.}
(Cireutt Court, E. D. Pennsylvania. October 11, 1886.)

1 PARTNERSHIP—WHAT (‘ONSTITUTEE—PARTICIPATION 1INy PrOFITS.
Participation in the profits does not conclusively establish a partnership re-
lation, btit such participation must be considered as evidence tending to es-
tablish Jhat relation, and, in the absence of other proof, is to be regarded as
sufficient to make out & partnershlp

3. SAME—WRITTEN AGREEMENT.

‘Where the agreement for the partnership is in writing, its terms must be
considered in connection with the participation in the profits, in determmmg
whether the partnership relation has been established or not.

Assumpsit by Meehan against Valentine, executor of W. G. Perry,
upon promissory notes made by L. W. Counselman & Co., of which
firm the defendant’s testator was alleged to have been a member.
The plea was no partnership. Upon the trial it appeared that the
ostensible partners of L. W. Counselman & Co. were L. W. Counsel-
man and Charles Scott. In March, 1880, W. G. Perry loaned L.
W. Counselman & Co. $10,000. The terms of their agreement were
expressed in the following writing
L. W. COUNSELMAN. ALBERT L. 8COTT.

Office of L. W. Counselman & Co.,
[Trade-mark.} Oyster and Fruit Packers,
Cor. Philpot and Will Streets.
BALTIMORE, MD., March 15, 1880.

For and in consideration of loans made and to be made to us by Wm. G. Perry,

of Philadelphia, amounting in all to the sum of $10,000, (ten thousand dol-

1Reported by C. Berkeley Taylor, Esc., of the Philadelphia bar.



