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boat, the life of Ella Martin. was destroyed. Notwithstanding the
many ingenious objections urged by defendant’s counsel against this
‘second count of the indictment, I think it is good, and contains every
necessary averment. - R v S ,

The demurrer is overruled.

o

Unitep STATES v. WILSON,
(District Court, D, Massachusetts. November 80, 1888.)

PENsIONS—INDICTMERT—SUFFICIENCY—REV. S1. U. 8. § 5485—AcT oF CONGRESS
OF JUNE 20, 1878, . :
An indictment following the language of section 5485, Rev. St. U. 8,, charg-
ing the accused with receiving an excessive fee for his services “in prosecut-
ing a pension claim, ” sufficiently charges him with receiving the same “in a
pension case;” the language setting forth the elements necessary to constitute
the crime, and apprise the accused with reasonable certainty of the accusation
against him,?

Motion in Arrest of Judgment.
@G. M. Stearns and J. R. Reed, for the United States.
Edward Avery, for defendant. .

Newson, J. By Rev. St. § 4785, under the title “Pensions,” it is
provided that “no agent or attorney or other person shall demand or
receive any other compensation for his services in prosecuting a
claim for pension * * * than such as the commissioner of pen-
sions shall direet io be paid to him, not exceeding twenty-five dol-
lars;” and by section 5485, under the title “Crimes,” that “any agent
or attorney, or any other person instrumental in prosecuting a claim
for pension, * * * who shall directly or indireetly contract for,
demand, or receive, or retain any greater compensation for his serv-
ices or instrumentality in prosecuting a claim for pension * * *
than is provided in the title pertaining to pensions, * * * ghall
be deemed guilty of a high misdemeanor ; and, upon eonvietion thereof,
shall, for every such offense, be fined not exceeding five hundred dol-
lars, or imprisonment at hard labor not exceeding two years, or both,
at the discretion of the court.” By the act approved June 20, 1878,
(20 St. 243,) congress repealed section 4785, and enacted that “if
shall be unlawful for any attorney, agent, or other person to demand
or receive, for his services in a pension case, a greater sum than ten
dollars;” and by the act of March 3, 1881, § 1, (21 Stf. 408,) con-
gress further provided that “the provisions of section 5485 of the Re-
vised Statutes shall be applicable to any person who shall violate the
provisions of” the act of June 20, 1878, -

1See note at end of case.
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The indistment, following the language of section 5485, charges
that the defendant, on the thirtieth day of April, 1883, at Winchester,
in this distriet, unlawfully received for his services and instrumen-
tality, in prosecuting for one Sorell Gove a claim for a pension from
the United States, a greater compensation than was allowed by law,
to-wit, the sum of $84. .

It is argued for the defendant that this language does not describe
with sufficient certainty the offense of receiving for his services, in a
pension case, a greater sum than $10, as defined by the act of 1878.
But the words “services in a pension case” in that act were evidently
intended to take the place of the words “services for prosecuting a
claim for pension” in section 4785, and to have the same meaning.
Both describe the same offense, though in different language. The
only purpose of the act of 1878 was to change the rate of compensa-
tion which might be charged for services rendered for another in pro-
curing a pension. There is nothing in the language used, or in the
higtory of the legislation, to indicate that congress had any other
objeet in view. This is especially apparent from the aet of 1881,
which makes section 5485 applicable to persons violating the act of
1878, It is not the penalty only that is made applicable, but the
whole section. In an indictment upon a statute it is sufficient to set
forth the offense in the words of the statute, if the words themselves
duly set forth all the elements necessary to constitute the offense, and
apprise the accused with reasonable certainty of the accusation
against him, U. 8. v. Britton, 107 U. S. 655; S. C. 2 Sup. Ct. Rep.
512, and cases cited. Tested by this rule, the indictment is not open
to this objection. ‘

QOther objections were made to the indietment, but none of them
seem to be of enough importance to require commment, and they are
all overruled.

Motion in arrest of judgment overruled.

NOTE.

INDICTMENT FoR SrATUTORY OFFENSE. An indictment for a statutory offense may, in
charging the offense, merely use the language of the statute creating it, United States
v. Britton, 2 Sup. Ct. Rep. 512; People v. Marseiler, (Cal.) 11 Pac. Rep. 503; People v,
Murray, (Cal.) 7 Pac. Rep.178; Cohen v, PeoEle, (Colo.) 3 Pac. Rep. 885; State v. Foster,
(Kan.) 2 Pac. Rep. 628; Scoles v. State, (Ark.) 1 8. W. Rep. 769; Fortenbury v. State,
(Ark.) 1 8. W. Rep. 68; or words of equivalent meaning, Franklin v. State, (Ind.) 8 N. E,
Rep. 695; Graeter v. State, (Ind.) 4 N. E. Rep. 461; People v. Edson, (Cal.) 10 Pac. Rep.
192; when such langunage is sufficient to apprise the defendant of the nature of the ac-
cusation against him, United States v, Britton, 2 S‘%'p Ct. Rep. 512; Cohen v. People,
(Colo.) 8 Pac. Rep. 385: Scoles v, State, (Ark.) 1 8, W, Rep. 769, : .
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Pennsyrvania Dramonp-Drirny: Co. v. Stvmpson and another.
(Cireuit Court, W. D, Pennsylvania. August 80, 1886.)

1. PATENTS FOR INVENTIONS—INFRINGEMENT—PRIORITY OF INVENTION—WHAT
CoNsTITUTES—ROTARY DRILLS.

Robert Allison, in 1870, conceived of the invention described in his patent,
No. 261,978, for an improvement in rotary drills, dated August 1, 1882, and
made rough sketches thereof, but no model or machine, and did not consider
the invention worth putting into & permanent form, and did not apply for a
patent until May 4, 1882, after Ball and Case, subsequent, but independent,
inventors of the same improvement, had obtained patents therefor, dated
October 4 and November 1, 1881, and had putthe patented article on the mar-
léet. Held, that rightful priority of invention was to be adjudged to Ball and

250,

2. BaME—CoNcEPTION, UNLESS FOLLOWED SEASONABLY BY PRACTICAL STEPS,
NOT INVERTION.

A mere conception, not seasonably followed by some practical step, counts
for nothing as against a subsequent independent inventor, who, having com-
plied with the patent laws, has obtained his patent.

8. BAME—NEGLECT T0 OBTAIN PATENT FOR TWELVE YEARS.

One who has conceived of a new device, and proceeded so far as to embody
it in rough gketches, or even in finished drawings, cannot there stop, and yet
hold that field of invention against'all comers for a period of 12 years.

4, SAME—TESTIMONY AS TO FACT OF INVENTION. .

In an interference proceeding in 1873, upon a different invention of the
same general character, Allison had testified to making the invention here in
question; but this testimony did not constitute invention, any more than did
his previous sketches.

5. SAME—PLEADING—QUESTION OF PRIORITY, HOW RAISED. :

It was sufficient to raise the question of priority of invention for defend-
ants in their answer to deny that Allison was the original and first inventor,
and to justify under the Ball and Case patents, without alleging abandon-
ment by Allison. :

6. BAME—CORE-LIFTERS.

Letters patent No. 147,492, granted to Gideon Frisbee, February 17, 1874,
for core-lifters, keld valid, and infringed by defendants.

7. SAME—INFRINGEMENT—SIMILAR OPERATION—DIFFERENT CONSTRUCTION.

Where the claim of the Frisbee patent is for the combination of an annu-
lar core-lifter and a tube with an inner tapering recess, and the patent de-
scribed a loose, elastic cut ring, within a tapering recess in a boring tube,
and the defendants use a loose, solid, unelastic ring, in a cylindrical recess in
8 boring tube, but this ring bad four dependent springs, with grasping jaws
arranged in an gnnular position, and equidistant, which are forced into a
tapered drill-head at the lower end of the recess, and the purpose and mode
of operation of the two devices are similar, Zeld, that the difference of con-
struction is not material, and the claim is infringed.

8. SAME—FAILURE A8 TO PART OF COMPLAINANT’S CASE—DECREE—APPORTION-
MENT OF COsTs,

‘Where the suit fails upon one patent, and prevails upon another, the com-
plaingnt is entitled to a decree; but the costs should be equitably appor-
tioned.

In Equity. :
G. Q. Frelinghuysen and W. Bakewell, for complainant,
E. 7. Rice and George H. Christy, for respondents.

AcursoN, J.  The bill of complaint, as it now stands, charges the de-
fendants with the infringement of two patents, viz.: letters patent No.



