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I do not attach much force to the suggestion, made in behalf of the
witness, that the case was removed to this court on the application of
the complainant, and that the latter, having removed his case, cannot
complain of the loss of this deposmon because it is'lost by his own act,
as it seems to me to make no difference who removed the case; but the
difficulty is that this witness had not yet made his deposition when the
case was removed, and as the state court has lost jurisdiction of the wit-
ness, and he never was within the jurisdiction of this court, there is no
power in this court to compel a completion of the deposition. The ques-
tion is-a novel one; and; so far as I have been able to examine, with the
industry of ¢ounsel to ald me, I do not find that it has ever been raised
or decided. I think the proceeding is one which must be held to have
fallen betweenr the two jurisdictions, and the inconvenience is one which
must bé bortie as an incideént to the right to remove cases from the state
to the federal courts, and also as an incident to the practice of taking
down' testimony by short-hand to be afterwards written out at 1engt.h
and then: co‘mpleted by the signature and oath of the witness.

‘The motion is overruled.

COTZHA.USEN v. KerTING, -
(O‘ircuit Court, B. D. Wz’soonsin December 26, 1886.)

EQUITY—REL]:EF AGAINST JUDGMENT AT LAW—PEMURY—CONEPIRAGY .um Sur-
PRIBE,

‘It ig not sufﬁclent ground for relief in equity against a judgiment at law that
the verdict was obtained by perjury; and the addition, in a bill prayin such
relief, of allegations of conspiracy and surprise, does not make a case for in-
terference in equity, with the enforcement of the judgment. :

“Bill in Equlty to obtain rellet against Judgment at law. On demurrer
to bill. , _ ‘

H. €, Sloan, for complamant

LG W, Ha.zelton for defendant.

DYER J. ‘The defendant in this bill recovered a judgment against
the eomplamant in the circuit court of the United States for the North-
ern district of Illinois in an action of trespass. The suit in which the
Judgment_was rendered grew out of the foreclosure by the complainant,
Cotzhausen, of certain chattel mortgages which he held upon property
in the possession of the defendant; and the complainant was adjudged a
trespasser in enforcing a foreclosure as to certain articles of property
which it was claimed by the plaintiff in that suit were not covered by
the mortgages.. Suit at law being brought upon the judgment in this
<court, the complainant files the present bill, on the equity side of the
<court, to enjoin the prosecution of the action, on the ground that the
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judgmerit, was obtained by fraud.. The bill is demurred to for want of
equity, and. the 'question is, does:the hill present a case entitling the
complaipant to the relief prayed: for? . T am of the opinion that it does
not, and a. brief reference to the averments of the bill will, I think, make
it quite apparent that no-other: conclusion can be reached, consistently
with principles of equity practige.

:‘The bill begins by alleging that’ the judgment referred to was procured
by fraud and, perjury on the part of Kerting, “and certain other parties
conspiring and combining with. him for that purpose.”. A general alle-
gation of fraud, such ag this, is insufficient. As a matter .of pleading,
it is indispensable that the fraud, and the acts of the parties which it is
claimed constitute the fraud, be specifically and distinetly pointed out,
that the court may see whether grounds, for the relief invoked, exist or
not. However, the demurrer being a general one, on the ground.of
want of .equity, the question is not whether particular allegations are in
and of themselves sufficient, but whether, upon the whole bill, a case is
made for relief in equity., In .recognition of the principle in equity
pleading just stated, the bill proceeds to state the particulars of the
alleged fraud as follows:

“And in that behalf your orator avers and alleges that, on or about
the twenty-fifth day of September, A. D. 1880, at the city of Chicago, he
caused to be foreclosed two certain chattel mortgages given by the American
Oleograph Company, covering a large stock of mortgaged chattels, several
thousand in number, used and employed in carrying on a lithographing and
engraving business, under the name of the Chicago Lithographing Company;
that, for a long time theretofore, suid Kerting bad been m bhe possession,
control, and management of said business and property, using and operating
the same as if they were his own; that on the foreclosure it was ascertained
that a numbér of the mortgaged chattels were removed from she premises,
and missing, among which were lithographing stones and other articles of
great. value; that on the sale there remained a deficiency of $5,147.58, which
still remains unpaid; that, when:ousted by said sale, strenuous efforts were
made by said Frank Kerting; extending over a number of years, in a variety
of legal proceedings instituted against your orator, his law partner, and his
logal attorney and agent, who conducted said foreclospre sale, to set aside
and invalidate thié same, and thus to recover possession of said business and
property, but that all of said proceedings proved fruitless and unavailable;
that, having failed in his efforts in this direction, said Frank Kerting filed,
in February, 1884, his precipe for a summons. in the superior court of Cook
county, State of Illinois, against your orator, who had become the purchaser
of the mortgaged property at.the foreclosure sale, and in said suit thus insti-
tuted, being the same referred to in the original cause herein, he charged. in
his complaint, trespass ot et armis, f{our orator with haying unlawfully taken
and carried away, on the twenty-ﬂ h' day of September, 1880, a large amount
of personal propetty said to belong'to him individually, among which were
some forty or fifty'lithographing stones, and color-grinder, and varnish-ma-
chine, and paper-cutter, and desk, counter, and chairs, a lot of electrotypes,
pictures, chromos, some work in process of bemg ﬁmshed, and other small
chattels.”

~Thus-far: nothmg is sta’red except mtroductory matter, showmg the
orlgm and character of the controversy between the parties. The bill
then proceéeds further to allege— at s
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“That said suit was subsequently removed to the United States cireuit court
for the Northern district of Ilinois, and, being at issue in said court, and
coming on to be tried before a jury, in that behalf duly taken and sworn be-
tween the parties, and upon the trial of said issue, the said Frank Kerting did
then appear and tender himself, and was received to give evidence on behalf
of himself, and did then take his corporal oath, and was duly sworn; and then,
and upon the trial of said issue, it became and was a material question in the
same whether; after the foreclosure sale, the said Kerting made a demand
upon this defendant for any of the property which he thusindividunally claimed
outside of the: 'mortgaged chattels, and whether he fairly disclosed to your
orator his claim of title theréto; and thereupon the said Kerting, having been
so sworn a8 aforesaid, devising and wickedly intending to cause and procure
a verdict to pass for him, did then and there falsely, willfully, and corruptly
depose, and give evidence in substance and to theeffect, that he made demand
for said property because not embraced in said mortgages, and was refused
possession thereof; and whereas, in truth and in fact, he never made anysuch
demand, or' in any -other manner laid claims to any of the property above
referred to, nor-ever disclosed his right to any portion thereof, except by con-
testmg and 1mpeachmg the foreclosure sale generally.

If the questxon whether the plaintiff i in the Ilhnom suit claimed and
demanded the property in question before suit brought, was a. material
one on the trial of the case, then it simply constituted one of the facts in
issue congerning which the parties could themselves testify, énd upon
which they,could adduce such other evidence as they may have had at
hand bearing upon it. The whole gist of the allegation is that Kerting
swore falsely that he made a demand for the property. That isall there
is'of it. In other words, it would seem that he testified on the trial that
hemadea demand. It is alleéged that in so testifying he committed per-
jury.” Tt must be assumed that the complainant, if the question was a
material one, met it with testimony on his part. At least, it was his duty
to do 50, just as it was to meet any other issuable fact in the case. It
was then thé ordinary case, so far as the bill shows, of a contest between
parties upon an issue of fact, on'a trial before court @nd jury, where pre-
sumptively bath parties bad an equal footing, and each had an equal op-
portunity to present his side of the case, and where the jury, after con-
sidering the ev1dence, accepted the claim of one party rather than that
of the other. ~ To this point, that is all there is of the case made by the
bill. Tt is not a sufficient ground for relief in equity against a judgment
at Jaw that one of the parties, or that some mtness, or many witnesses,
testified falsely upon a material question of fact in issue. If, uponsuch
grounds a court of chancery were to reopen issues settled by verdict of
a jury, and thus relieve suitors from judgments recovered at law, it is
difficult to see where litigation would stop, and what stability there
“would" be in the adjudications of courts of law. Moreover, if the com-
plainant were able to show, as he would have to do if this bill weremain-
tained, that perjured testimony was given on the trial of the suit at law,
‘and that such testimony caused a verdict against him, then his form of
relief was in a motion for & new trial, addressed to the trial court, It
.was matter that.came directly within the province of that court; for, ac-
.cording to the a,llegatlons of the present bill, the questlon mvolved was



