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around the other prong. The bights of the Burnell prongs each incloses
the other prong and one of the strands.

John R. Bennett, for complainant.

J. M. Holmes and Walker & Walker, for defendants.

TrEAT, J. As to patent No 192,225, issued toA S Burnell, dated
June 19, 1877, and which'is the patent sued on, the court holds the
same to be vahd also that defendant infringes the same.

Usual decree for perpetual injunction, and the case is referred to Hon.
T. C. Reynolds, master in chancery, to ascertain and report profits and
damages.

ParLrarp and others v. Bruno.
( Cerouit Court, 8. .D. New York. December 26, 1888.)

PA'rzgs?zs FOR INVENTIONS—EXPIRATION— FOREIGN PATENT—REV. S1. U. 8. §

Under section 4887, Rev. 8t. U. 8., a patent for an invention which had
been previous! patented in En%and for the term of 14 years does not expire
until 14 years from date of the English patent, hotwithstanding the grant of
the English patent has terminated by the failure of the patentee to pay the
stamp duty required to be paid as g condmon of the continuance of the grant -
beyond the term of three years.

In Equity.
Goepel & Raegener, for plaintiffs.
John R. Bennett, (Richard M. Bruno, of counsel,) for defendant.

WaLracg, J.  The bill of complaint alleges infringement by the de-
fendant of letters patent of the United States of the date of March 23,
1875, granted to Charles Paillard for an improvement in music-boxes.

The plea of the defendant alleges, in substance, that, prior to the grant
of the patent in suit, the invention which is the subJect of the patent had
been patented by Palllard in England, by letters patent of the date of
October 26, 1874, for the term of 14 years, which grant determined be-
fore the commission of the acts of infringement complained of, to-wit,
Qctober 26, 1877, by the failure of the patentee to pay the stamp duty

- required to be paid by the terms of the English patent as a condition of
the continuance of the grant beyond the term of three years from its date.
The plea presents the question whether the patent in suit expired upon
the failure of the patentee to pay the stamp duty which he was required
to payin order to prolong the existence of the English patent, or whether
it does not expire until the expiration of the original term of the En-
glish patent. This question depends upon the meaning of that part of
section 4887 of the United States Revised Statutes which provides that
“every patent for an invention, which has been previously patented in
a foreign country, shall be so limited as to expire at the same time with
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the foreign patent, or, if there be more than one, at the same time with.
the one having the shorbest term, and in no case shall it be in force more
than seventeen years.” The defendant contends that congress intended
to declare that the patent shall not remain in force beyond the time when
the foreign patent ¢eases to be in force, and that the right to the mon-
opoly in the United States shall cease with the right to it in the country-
of the foreign patent. T
The precise question has been cons1dered and demded adversely to the
defendant in this court by Judge WHEELER, in the case of Holmes Electric.
Protactive Co. v. Metropolitan Burglar Alarm Co., 21 Fed. Rep. 458. That
decision was upon a motion for a prehmmary injunction, and should not
necessarily preclude further consideration:-upon a more deliberate hear-
ing; but it is supported by the decisions in Henry v. Providence Tool Co.,.
3 Ban. & A. 501, and. Reissner v. Sharp, 16 Blatchf. 383. Both of these,
were cases-in Whieh the original term of the foreign patent had been ex-
- tended subsequently to the grant of the United States patent, and it was,
contended that the prolongation of the term of the foreign patent, by. ap
extension, prolonged correspondingly ‘the term of the United States patr
ent. It was held in both cases that the section in ques,tlon should - be,
construed to mean that the United States patent is to expire at the time
of the original term of a foreign patent for the same invention. In Hepry
v. Providence Tool Cb., Justice CLiFrorp said: “Congress employs the
words ° the foreign’ patent evidently referring to the term of the foreign
patent to define the term of the domestic patent;” and his conclusion -
was reached upon the consideration that congress could not have intended
to.grant a patent for an indefinite term, or for an uncertain and unde-
fined duration, which would be the case if its duration could not be as-
certained by referring to the foreign patent, or were to depend upon any
events occurring subsequently to .the issue of the foreign patent. He
also considered that the use of the word “ term,” in reference to a foreign
patent, when there is more than one, indicates that the time of expira-
tion is to be ascertained by the term of the patent, and because the use
of the word “ term,” in reference to a foreign patent, when more than one
* such patent exists, indicates what was meant as the time of duration.
In Reissner v. Shmp, the force of these considerations was recognizéd by
Judge BLATCHFORD in reaching the same conclusion. Accordmg to the
construction thus placed upon the section, it should be read as though
it declared that the United States patent is to expire at the same time
with the term of the foreign patent previously obtained for the same in-
vention, or, if there be more than one, at the same time with one hav-
ing the shortest term. Upon this construction the duration of the term
of the United States patent is fixed when the patent issues, according to
the maxim id certum est quod certum reddi potest. Upon any other, con-
struction, neither the commissioner of patents, nor the patentee, nor the
public, would know the duration of the grant. The term of a patent is
the period of duration expressed in the grant. Itmay be terminated by
operation of law, or by the act of the parties, at an earlier time; and
consequently it might happen that of two patents the one having the
v.29¥F. no. 16—55
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shortest term may have thelongest life. Unless the true meaning of the
section is as indicated, the patent might expire, if there were two foreign
patents, at the same time with the one‘having the longest term; and, in
a'case like the present, by the non-payment of a stamp duty, nothth-
standing the language of the section that in such case itis to explre with
the one having the shortest term.’

The prior legislation of congress does not throw any hght upon the
question of législative intent, and the argument that it was the intention
of congress t6 provide that the exclusive right to the invention here should
cease with the exclusive right of the patentee in any foreign country
rests solely upen the language of the section. Such was not the purpose
of'the act of July 4, 1836, or'the act of March 3, 1839, both of which
enabled a patentee fo enjoy & monopoly here When his invention had be-
cote publie property abroad. ' 'Supposed considerations of policy are a
very unreliable guide in the interpretation of statutory law, when they
are not derived from the law itself, or acts in pari materia; and the ar-
gunient in the present case would tend to a construction of the section
which would fix the duration of a United States patent by the extension:
of'a foreign pa,tent or the renewal of one capable of prolongatmn, hke an:
Austnan patent.” - '

. The plea is overruled.

v

Smcxm, Huuuson & Hovunb Iroxn Co. v. Sonm ST Loms Founpry
Co and others.!

(O‘wouit Couri, .E' D Mmo'wn. February 7, 1887.)

1 PATENTS FOR, INVENTIONS—BROADENED REISBUES—-DELAY
A broadened reissue should not be granted after a delay of four years in
making application therefor. )

8, -BAME—INFRINGEMENT, = ° R :
- Letters patent No. 209,428, granted to Frederick Shickle for an improve-
- ment in pipe-moulding machmes, keld not infringed by s yoke having its
erms connected at their lower ends by means of a rod, and ‘provided at their
© " extreme ¥nds with clips te connect them to the ends of the patterns. ‘

8. BAME—INVENTION.
Letters patent No. 205 205, granted to Frederick Shickle for an 1mprove-
ment in pipe- moulding apparatus, are voxd for want of patentability.

1In Equlty :

~ 'TThis is & suit for the mfrmgement of three Tletters patent granted to
Frederlck Shickle, viz.: ‘(1) Reissued letters patent No. 8,562, granted

January 28, 1879, for ah mprovement in Mouiding Pipes; (2) letters

glatent No. 209! 428 granted  October 29, 1878, for an “Improvement in
pe—mouldmg Machmes,’* (3) letters patent No. 295,205, granted March

18 1884, for an “Improvement in P1pe~mou1d1ng Apparatus.”

1Edited by Benj. F. Rex, Esq., of the St. Louis bar. -
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'The claims of letters patent No. 209,428 are ag-follows: ~~ v 7% .0
“(1) Thecombination of the flask, B, having the compartments, B, B/, and
the pattern, D, having the parts, d, d, united at or near their tops by a yoke,
d’, consisting of two rings:and a connecting bar, substantially as described.
“(2) The combination of the flask, B, having the-compartments, B, By and
the E:;tern, D, having the parts, d, d, and the yoke, d’, substantially, ds de-
soribed.” S v MU
The yoke which the complainants .contended infringed letters patent
No. 209,428 is a bar, bent sormewhat in the shape of an inverted “U,”
strengthened by a cross-bar, and having the ends of its arms provided
gith clips, to connect each of them with the ends of a pattern to be
fted. ' ‘ ‘ -
Robert H. Parkinson, E. J. O’Brien, and T. A. Post, for complainant.
‘Geo. H. Knight and H, D. Wood, for defendants. ‘

TrEAT, J. Reissue patent No. 8,562, dated January 28, 1879, of
patent No. 148,094, dated March 3, 1874, being more than four years
thereafter, said reissue, under the recent decisions of United States su-
preme court, is null and void. As to patent No. 209,428, dated Octo-
ber 29, 1878, there is no infringement. As to patent No. 295,205,
gfii;ed Msrch 18,1884, said patent is null and void for want of patenta-

lity. J

Bill dismissed, with costs.

TeE BriTOL.
WooroncgHAN, Master, etc., v. THE BRISTOL,

Narraganserr 8. 8. Co. v. ConnorLy, Owner, and another.
(District Court, 8. D. New York., January 26, 1887.)

1. CoLusIoN—MARITIME LiEN—CARGO.
For damages by collision, there is no maritime lien upon the cargo, except
to the extent of freight due, though the cargo belong to the owner of the
vessel in fault. .

2. SaME—LmiTaTION oF LiaBiLiTy — REv. 8r. U. 8. § 4288—Murvan Favir—
Hourt AND CARGo—8AME OWNER—OFFSET, HOW X,

Under the general maritime law and section 4288 of the Revised Statutes,
which limit the liability of ship-owners to the value of the vessel and freight,
where there is a 1oss to both vessels and cargoes in a collision by mutual fault,
the cargo, though belonging to the owner of one of the vessels, cannot be
appropriated to help equalize the loss between the two vessels; and,.for the
same reason, the owner’s claim for damages for the loss of his cargo cannct

be offset for a similar pm'})ose. No abandonment of the cargo, or of the’

claim for damages thereto, 18 required by law as a condition of limiting the
ship-owner’'s liability. The damage which the maritime law requires to be
massed, for the purpose of equal division, is the damage “to the ships, ” not

including damage to cargo that the ship or’her owner is not legally bound to-

pay.



