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, t ( TH;E 'J3E;SSARABIA..

BoYLE,Master,etc., BESSARABIA, etc.

(DiBtriet OO'll'l't, E. D. South Oall'olina. February8, 1887.)
f;[ . _ ., ,

1.B.ALTAGB_UNNJooEBSARYASBISTANOIl., ' ¥ , ' ' ,
Onewho voluntarily goes.tothe:Bsslstanceof a Yesselin distress,with the

intentand of aidin$her. butwho fails to arrive until his assistancehas
ceasedto benecessary,IS notentitledto compensationasa salvor,nor is his
8eatu8 alteredby reasonof thecircumstancethathe participatedin thee,fforts
to savethe vessel,ifat the time,of ,arrival his assistance'\'VaS not required.

S. SAME-COSTS-UNNECESSARY,ASSISTANCE''-INTEN'1"-EFFECT OF.
While onewho goesto theassistanceolavesselin distJ,'es's,\butwho fails to

arrive until the necessityfor his aid has ceasedto cannotclaim asa
salvor,thecourtwill. in consideri'ngthe'questionof costs.havea dueregard
for the intentandhopeof the libelant, and, if it appearsthat tbe efforts of
the madewith the intpnt andhopeof il'endering888istance,the
costswill'becliv:ided. ' ' ,

In Admiralty. Libel for salvage.
:A.G. MagrdJ)", forlibelant;' ,

" ;!MitilieU &: Smith,for claImant.
,;d '

, SIMoNiON, J. Onthemorning'Of tpeeighteenthJaiiuary,1887,about
past12A. M., afire brokeouUntheBessarabia"thenloadingwith cot-

ton in the'portM9harleston,atAtlanticWharves.' ,The,steam-shipwas
bUiltin forw,ardwasdivided into two parts
by, w09denbulk-heads. were in the ship, wh:en fire broke
op;t, some1,100balesof cott()n. of theseb&leswere.inthe
,Ciotnpartmentaft, the remfitnder in'the compartmentforward.
'SfuOkewasseencOD:"!ing out of thefo'rwardhatch,auel,the fire wasevi-
,ciep.tlyin the forward The,alarmoffirewas first given

the' watch on the ,of the 'steltrn-ship,doming on
deck, sethis punwgoing,an.<l senta streampfwater down the forward
hatchwith the ship'shose.. Hesounqedno alarmfrom.his vessel,but

the .. 91} the.:wharf tosoun9the city fire alarm;
thusto summontheCltyfire department. In, fi\l'e minutesthis waS

done. The fire r.espoildedat once,andwereonthe'sceneof
in five orsix the'alarmwassounded, with five steam

f\?ur , sbonastbefire department
\ii-rived, its chief took charge tbe'fire,w1th,the fun concurrenceof tbe
masterof the steam-ship,andilli a sh'ort'timehad4;"andsoon
wards had 10, streams.of pouring the,forward hatch,frqm
hosedischargingeachabout'800gallonsof watera min'ute: Thissteady
streamof waterproducedits naturalresult. The fire wasat onceunder
control, andaftersometime was subdued. After the fire wasout, and

IReportedby TheodoreM. Etting, Esq.,of thePhiladelphiabar.
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the city Are departmenthnd,leftthesteam-ship,somefire appearedon
severnlbalesof cotton in'the seconddivision of this fotward compart-
mehh' This was easily, the hold beingfull.of water.

Whenthefirst alarmcallingout the fire departmentwassounded,the
libelant wasat homein bed, abo].lt two squaresfrom his tug, which was
lying at Adgers'wharf. He was rousedat once,dressed,wentto the
tug, and,her fires being lit, got up steam,and to the Bessa-
rabia. Refixes'thetime at which he reachedthe steam-shipat a quar-
ter to 1. It is immaterialto fix theexactminute. All of thewitnesses
agreethatthetngreachedthe steam-shipjust aboutor just afterthe pin-
nace bad'beenlet down into the water. The pinnacewas loweredin
orderthat it :should go to the bow 01 the steam-ship,and carrya line
from her to the nextdock. This was doneunder the direction of, the
chiefof thefire (lepal'tmentifor the purposeof preventingthesteam-Ship
-from listing,becBuseof the quantityof water which was pouring into
her. ItBputpoBElwastokeepthe steamshipon anevenkeel. This,was
donew'faciJitatetheextibguishmentof the'fire. The tug, on coming

bf the \Vroteduntil the pinilacewasclearof her.
andthencalle<ltosOIlle'one:on the deck ofthaásteam'"8hipto takeher
lines. 'l'his wais doneby,thecarpenter,in the pl'esenceofthe second
mate. áThel8.tterhailed the tugl and askedwhy she came'alongside,
ando:j1I:glie'hadord-erstotowtheship from the dock? No reply was
heardtd:this query. As soon as libelant,had madehis tug fastjbe
went,oriboardthe Bessarabia,and, soonhadthehoseofthetugpassed
into thel'l"OOamship. Hedid not askfor nor reporthimselfto anyofficer
'oNbeeh:ipor.of thefire department. There'is, again,someconflict of
testimonyupon the point:whetherthe.tug pumped.anywater into the
shipor'not I find tha:tthehoseof thetug, with or without a nozzle,
was:'passoointo the forward hatch,anddid pour a of water,for
8Omemitnttes,betweenfi-Y;e minutesand'a: half,hour,¥andthat, BSBoon
asthis was,observed,the hoseof the tug wastakenawayby theconcllr-

'ati\ion.of the maSteroftha"steam-shipandi the:chiefof the,fiTe' de-
partment;thattherewasnO ,reSistanceto this ontbj;j ,partof thel1b'elarit.
He remainedalongsideof the steam-shipip tugáa shorttime after-
wards,when he was orderedaway. The tug was providedwith hose
abouttwo to two anda half inchesin diameter.
Thevalueof theshipis, $75 000
Thecargo, 45 000

Of thecargotherewasdamagedby water,balesof cotton,
By fire,
By water,slight,

This cottonhasall beensold for $21,056gross.
Is this a salvageservice? "The relief of propertyfrom an impending

peril of the sea,by the exertionof thosewho areunderno legalobliga-
tion to renderassistance,andtheconsequentultimatesafetyof the prop-
ertyt constituteacaseof salvage. It maybea caseof moreor lessmerit,
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accordingto thedegreeoiperi! in which the propertywas, and the dan-
ger anddifficulty of relieving it, But thesecircumstancesaffect the de-
greeof the service,not its nature." The Alphonso,1 Curt. 376. Onees-
'sentialelementin estimatingthe compensationfor salvageis the degree
of the dangerfrom which the propertywasrescued. The BlackwaU,10
Walt liThe Sandringham,10:Fed.Rep. 573.

In'ordel' then to constitutea salvageservice,the propertymust have
beenin 'peril, arid musthave,beenrelievedby the servicesof the person
daiming:salvage,either renderedalone,or in combinationwith others;
and the of the property:musthavebeenconsequent is to
say,a consequenceof-suchservices,in whole orin part. The fact has
beenJ01;1nd,that theátugcamealongsideof the steam-ship afterthe latter
hadbeenplaced,with full concurrenceof hermaster,in the chargeof the
.city fire department;that this departmentwas fully equippedfor such
service,,having five steamfire-engines.on duty actively, and four in, re-
serve; departmenthadlthefire undercontrol,andextinguished
it; that:the:,sbipwltsin nO'da:tiger,andthat the fireácoulrlnot spreadin
,hercargo;:that the fire itself was:diminishing,and the vesselwasbeing
'filled'with waterat the rateof from 5,000to 8,000.gallonsper minute.

. When the 'tug aTrived the ship and ca'L'go, to all intentsand purposes,
werealreadysaved. Underthesecircumstances,the libelant could give
no assistaooEl.Nonewas needed. He could not have contributedto-
wardsthe!safety'oftheship1andcargo,for when he reachedthe steam-
Jshipshewasrinderthecontrblof the department,and her safetythus
insured.: ''Fhere,canbeno doubt;however,that the libelantwent to the
Bessambiawiththe intent andhopeof aiding her. Courtsalwaysfavor
intentof this/kind. If, when:hereachedthe steamer;he hadcommuni-
catedwith her,officers,or, oneof them, or with the fire department,
átenderinghis aid, and if, when orderedaway, he bad remonstrated,a
different reSult,might have,beenreached. At aUevents,he shouldnot
bepunished,:

18Illlof theopinionthat heis notentitled.tosalvage;andthatthe libel
shouldbe dismissed,the coststo be'divided.

'j 1. 0 ,

,_: J



HOLDEN V. WHITING.

HOLDEN and othersv. WHITING.

(Oircuit Oourt, D. Ma88achu8etf8. February18, 1887.)

881

EsTOPPEL-OF BANXBY REcORD OF VOTE-FRAUDULENT ALTERATION-SALE
OF MORTGAGE.

The secretarY,andátreasurerof a savings bank fraudulently altered the
, recordof a vote/of the trusteesauthorizinghim to dischargeand releasea]]
mortgagesbelpnging,to the bank,by interpolatingthe word"assign," and
then assignedoneof the mortgagesfor full value to A. Held, that the evi-
denceshowedthat the transactionwasa sale,andnot a pledge; thatthepur-
chaseW,$S madeon A/s own account,andnot on accountof a nationalbank,
as andthat thepurchaseractedin goodfaith andwithout notic,eC)f
any fra\l.,d; that it wasimmaterialwhetherthe signatureto a certifiedcopy<if
thereoordreceivedby the purchaserthroughthe mail (sent.ashe supposed,

,by the secretaryin fulfillment of his promiseto that effect)was a for&,eryj)f
tb,es,eqretl/-U'snameor not; andthat the purchaserobtaineda good tItle by
estoppelagainstthebank; following involving sim:ilarfraudu-

,:lent trans8ctionsof the sameofficial. ' ,

, In; Equity.
'BtnJ.t P., Butler ,andSolon Bam.crojt, for complainants.
J. G.'.:6bboU; for defebdant.

COLT, J. This is a bill in equity brought by the receiversof the
ReadingSavingsBank,againstthedefendant,to obtainthe reconveyance
of a numberof mortgagesclaimedto belong to themas receiversof the
bank. On March 22, 1879, the bank failed. It wasdiscoveredabout
this time that N. P.Pratt,the secretaryandtreasurerof the bank,had
fraudulently disposedof a large part of the assetB. By a vote of the
trustees,passedin 1876, the treasnrerwas authorizedto dischargeand
releaseall mortgagesbelongingto the bank. Thisárecordwasalteredby
Prattso as to read"discharge,assign,and release." By meansof this
fraudulentinterpolationPratt succeededin disposingof a large number
of The rights of purchasersof thesesecuritieshave several
timesbeenbeforethe courtsfor adjudication. In Whiting v. Wellington,
10 Fed.Rep. 810,JudgeLOWELL held that a purchaserin good faith
without noticeQbtainedatitleby estoppelagainstthe savingsbankby
virtue of the certificate of its recordingofficer that a certain vote was
found. 11pon its record. This:decisionwasfollowed in ann. v. Reading
Sav. Bank, 137 Mass.431, and in Holden v. Phelps, 141 Mass.456,5
N. E.Rep.815.

Thedefendant.derivedtitle to the notesandmortgagesin controversy
throughJohn F. Kimball, presidentof the Appleton National Bank,
andthosefor whom Kimball acted,andit is admittedthat if Kimball,
andJbosefor whom he acted,had no title, the defensefails.

The positio;u is takenby the plaintiffs that Kimball had notice that
;thesesecurities"ere takencontraryto law, and thatheis guilty of frarid.
Assnming;thatnotice andfraud on the part of Kimball arechargedin
the bill" which the defendantdenies, I can find no sufficient proof to
sustaintheseallegations¥.It is in evidencethatiduringthe years187á8

v.29F.no.17-56


