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- Unrtep StaTEs 9. ORDWAY and others.
" (Cirewit Court, D. Oregon. March 7, 1887.)

DEADY, J. This case was argued and submitted with the foregoing one. It
1s alleged in the complaint that on‘May 1, 1883, and divers days since, the de-
.-fendants cut and removed from the publie lands of the United States, to-wit,
the W 1 of section 13 of township 8 N., of range 8 E. of the Wallamet merid-
ian, situdte in Washington Territory, 600 trees, and cut the same into cord-
-wood, to-wit, 8,000 cords, of the value of $7,500, and wrongfully converted the
. same 1o their own use, to the damage of the plaintiff §7,500, The defenses are
similar fo those made in the foregoing case, to-wit: Denials; alicense from the
* No¥thern Pacific Railwdy Company; and the cutting was done in good faith.
-.. In'the second defense it is alleged that the premises are within the limits of
QPhe grant to the Northern Pacific on the line of its general route between
‘Portland and Wallula junction, and that, acting under a license from said
corporation, tliey cut and removed from said half sectionnot more than 1.800
N corgs'of wood, of no greater value when standing in the tree than 10 cents a
cord., »
 The demurrer to the defenses of good faith is overruled, and sustained to
that of license from the Northern Pacific, =~ -

Prerce and others ». TownN oF St. ANNE.
(Circuit Cowrt, N. D. [iinois.  January 81, 1887.)

1. PLEADING—SURPLUSAGE—INSUFFICIENT EvIDENCE SET OUT. .
“! .1 VWhere, in'an action on town bonds, the declaration sufficiently avers the
. facts required by the state constitution to validate the issuing of the bonds,
and the town clerk’s certificate. of such facts, made a part of the complaint, is
" insufficient, thisinsufficiency is not a ground of demurrer, since it is only evi-

dence of the facts pleaded, and mere surplusage,

2. SaME—PaRrTIES—LEGAL TITLE.
The declaration, showing that the plaintiffs were the legal owners of the
" bonds, i not demurrable by reason of the fact that it also shows that other
persons than the plaintiffs were the equitable owners of the bonds.

Atlaw. '
Thomas S.. McClelland, for plaintiff., ‘ .
H. Loring, C. B. Starr, and Thomas P. Bonfield, for defendant.

Bropgert, J., (orally.) This is a suit to recover upon an alleged issue
of bonds by the defendant town to aid in the construction of the Chicago,
Danville & Vincennes Railroad, and defendant, by a demurrer to the
declaration, raises the question whether a cause of action is made out by
the declaration. The pleader has set out at length, not only the statutes
of Illinois, whereby it is claimed the town was empowered to issue the
bonds in question, but also the steps taken to call a town meeting to vote
upon the question of issuing the.bonds, and the action of such meeting
sanctioning and authorizing such issue, with what seems to me ample
averments of the performance of all the conditions precedent required to
make a valid issue of bonds. The defendant.contends that, as the al-
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leged issue of bonds was made after the constitution of 1870 took effect,
it is incumbent on the plaintiff to show that all the conditions precedent
were complied with, and undoubtedly this position is well taken. As
the demurrer admits all the allegations of the declaration which are well
pleaded, it must be considered as admitted that a town meeting was duly
called by the requisite number of freeholders to vote upon the question
of issuing the bonds to aid in the construction of the railroad; that the
town meeting was duly held, and a large majority of the votes cast in
favor of the measure; that the town authorities (that is, the board of
town auditors) directed the supervisor to issue and deliver the bonds,
and they were issued accordmgly, and delivered to persons authorized
by the railroad company to receive them in its behalf. It seems to me
this is enough to make the bonds valid and binding in the hands of the
railroad company to whom they were voted, without passing upon the
question of whether plaintiffs are shown by the averments to be bona fide
purchasers of the bonds for value.

In the argument much stress was laid upon the insufficiency of the
certificate of the clerk as to the proceedings and result of the town meet-
ing; but the averments which precede that certificate are so ample and
broad as to make the clerk’s certificate merely surplusage. Copying the
clerk’s certificate into the declaration was only pleading the evidence,
and not pleading it all; that is, the averments of the declaration show
that more was done than is set out in the clerk’s certificate. For illus-
tration, it is urged that the clerk does not state that & moderator was
chosen to preside at the meeting; but it is averred that a moderator was
duly chosen, and presided, and it seems to me that plaintiffs will be
allowed to show this fact by any competent proof. Three suits have
been brought, two of which have been to the supreme court of Illinois,
and one to the supreme court of the United States, in which this issue
of bonds was involved; although it may perhaps be hereafter held  that
none of them have gone so far as to hold the bonds valid and binding
upon the town, so as to cut off the discussion and consideration of
their vahdlty in this case.

It is also objected that the plaintiffs show no title to the bonds, The
averments in this particular are, in substance, that the bonds were issued
and delivered to the firm of Joseph E. Young & Co.,—said firm being
composed of Joseph E. Young, William D. Judson, and Amos Tenney;
and the declaration contains the further averment that Young was duly
adjudicated bankrupt in 1876, and the plaintiff Pierce appointed his
assignee; and the plaintiffs in the suit are Pierce, assignee of Young, and
Judson and Tenney. It is true, the declaration also goes on to say that
the interest of Young is now owned by Stebbins, and that other persons
Liave become equitable owners of the interests of Judson and Tenney;
but the legal effect of this statement is to show that the legal title to the
bonds is still in the members of the firm of Young & Co., so that Pierce,
assignee, Judson, and Tenney are the proper parties plaintiff, and the
mention of the equitable interests of Stebbins and others in the bonds is
really no part of the pleadings. Upon the whole, then, I think enough
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is set out in the declatation to show a right of action in favor of plain-
tiffs om these bonds. R o

- The demurrer is overruled, with leave for defendant to plead within
.one week, ‘if it elects so to do.

CHANDLER and another v. THOoMPsoN and another,
{ Oéreuit. Court, W. D. North Carolina. November Term, 1886.)

1. FRAUD—SALE OF MACHINERY—WRITTEN CONTRACT—EVIDENCE-—AGENCY.

In an action for the price of saw-mill machinery manufactured and sold
under & written contract calling for an engine of certain horse-power, and
containing an express warranty that the machinery would do good work, it
cannot be shown, on the part of the defendants, that plaintiffs’ agent fraudu-
lently represented that the machinery which they proposed to buy was of the
character, and had the capacity, to do their work.

2. EvIDENCE—EXPERT TESTIMONY-—~MACHINERY.

A machinist may testify, as an expert, whether the defective work and con-
dition of a steam saw-mill, set up and afterwards examined by him, is due to
defective construction, or want of skill in the management of it.

8. New Triar.—MoTtioN FOR—NECEssITY OF BILL OF EXCEPTIONS,

Upon a mmotion for a new trial in a circuit court of the United States, where
the amount in controversy is not sufficient to admit of a writ of error to the
supreme court, & bill of exceptions is not essential, in order to avail of excep-
tions taken at the trial. The recollection of the court may be aided by affi-
davits and the briefs of counsel.

4. BAME—JURORS’ AFFIDAVITS.

Upon a motion for a new trial, jurors will not be allowed. to explain the
grounds of their verdict.

3. BAME—NEWLY-D1scOVERED EVIDENCE.

A new trial will not be granted on the ground of newly-discovered evidence,
if the evidence relied on Is merely cumulative, and if the witness apparently
might have been produced at the first trial.

. SAME—IMPROPER ARGUMENT—OBJECTION.

Remarks of counse] in the course of argument to the jury, claimedto be
improper, should be objected to at the time, and the interposition of the court
invtiked, in order to render such misconduct available upon motion for a new
trial.

Action for the price of machinery sold. Verdict for plaintiffs. De-
fendants moved for a new trial.

Davidson & Martin and J. H. Merrimon, for defendants.

Shuford & Jones, for plaintiffs,

Dick, J. This case was tried before me at Asheville at the regular
term of the court, in May, 1886, and judgment was rendered on a ver-
dict in favor of the plaintiffs. A motion was made for a new trial at said
term, and was continued for argument and the preparation of briefs by
counsel. Exceptions to the rulings of the court were taken by the counsel
of the defendants during the trial, but were not formally reduced to writ-
ing, and presented in the court for signing. As the amount in contro-
versy in this action is not sufficient to entitle the defendants to a writ of



