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gettled and just rule of law that the conduct of one party to a contract
which prevents the other party from performing his part is an excuse for
non-performance. I will not further discuss this question, as the rights
of the:plaintiffs involved in the issues presented by the pleadings have
been determined by a fair and impartial trial.

I think that a ‘decided preponderance of the evidence showed that the
failure of the saw-mill to do good work was caused by the defendants
not being willing to pay sufficient compensation to secure the services of
_experienced and .competent engineers and workmen to operate machinery
that required skillful management. “For the consequences of misman-
‘hgement, inattention, and the want of the required skill in the working
‘the plaintiffs are not, nor does their contract in any manner make them,
‘responsible” in this action. . Tyson vi Tyson, 92 N. C. 291.

. Motion for-new trial disallowed. : . : =

Vegig

. 01> Downton SteaM-SHIP Co. v, McKEnNa and others,
' (Gireuit Court, 8. D. New TYork, February 25, 1857.)

1. CoNsPiRACY—STRIEES—PROCURING, EMPLOYES TO STOP WORK.
: * The procurement of workmeh who are employed upon terms as to wages
- which are just and satisfactory to quit work in.a body for the purpose of in-
flicting injury.and damage upon the employer by persons who are not in his
employ, and until the employer should accede to demands of such outside per-
‘sons, which he i8 under no obligation to grant, constitutes in law a malicious
.. - and illegal interference with the employer’s business, which is actionable.
. 8. SaME—Bovoorr—DAMAGES—MIsDEMEANOR—PEN. Cope N. Y. § 168.
Declaring and attempting to enforce a boycott for the purpose of compel-
ling an employer to pay such a rate of wages to his employes as the boycotters
.,-. who are not in. his employ might- demand, are acts rendering the boycotters
.... liable in damages, and are also misdemeanors at common law as well as by
" "Pen. Code N. Y. §168. _ .
8. SaME—LABORERS’ ASSOCIATION—UNIONS.
- = All combinations and. associations designed to coerce workmen to become
. members of such combinations or associations, or to interfere with, obstruct,
vex, or annoy them in working, or in obtaining wqrk, because they are not
members, or in order to induce them-to become mémbers; or designed to pre-
vent employers from making a just discrimination in the rate of wages paid to
the skillful and to the unskillful; to the diligent and to the lazy; to the efficient
and to the inefficient; and all assaciations designed to interfere with the per-
.- fect freedom of employers:in' thé proper management and control of their
i ¢ lawful business, or to dictate in.iany particular the terms uPou which their
- business shall be conducted, by means of threats of injury or loss, by interfer-
.’ énce with their property or traffic, or with their lawful 'employment of other
i - "pérsons, ordesigned to abridge any of these rights,~—are pro tante illegal com-
i+, binations or associationss and all a¢ts done in furtheranceiof such intentions
by sych means, andvacooml)[anipd by d'a.mage, are actionable. ’
4. SaME—AcTIoN—"INJURY T0 PROPERTY”—ORDER 0F ARREST—CODE CIVIL
Lo Proe. N. Y. § 549, Sump. 2.7 ¢ S

i:.. Anaction to recover damages from tnose who have combined to do such an
. injury. to.a plaintiff’s business, and the use of his property, is “an action for
* ‘an injury to property,” within the méaning of section 549, subd. 2, Code Citil
‘Proc. N: Y., .and an order for the arvest of defendants may be granted tlierein.
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Motion to Discharge from Arrest.
Clarénce A. Seward, for plaintiffs,
Lowis F. Post and Samuel Ashton, for defendants.

Brown, J. This action was brought to recover $20,000 damages al-
leged to'have been sustained by the plaintiff through the unlawful action
of the defendants in the recent strike of the longshore-men, and in their
attempt to boycott the plaintiff in its business as a common carrier. The
defendants are alleged to constitute, or to style themselves, an “Executive
Board of the Ocean Association of the Longshore-men’s Union.” - At the
time of the cornmencement of the action they were arrested and held to
bail under orders of arrest issued in conformity with the state practice.
The déféndants now move, upon the plaintiff’s papers only, to vacate the
order of arrést, on the ground that the material facts charged are alleged
on mformatlon and belief only, without a sutficient statement of ‘the
sources of information; that the facts stated do not make out a prima
Jacie cage; that it appears that the defendants were acting within their
legal rights; and that the plaintiff’s loss, if any, is damnum absque injuria;
and that, at best, the plaintifi’s case is so doubtful that the order of ar-
rest should not be sustained.

1 have carefully considered the elaborate arguments of counsel, and
examined the numerous authorities referred to. For lack of time, I can
only state my conclusions:

1. "All 'the material averments are either stated posmvely, or the source
of information is sufficiently indicated.

2. The facts stated in the complaint and affidavit constltute a legal
cause of action against all the defendants, for the actual damages suffered,
for the following reasons:

(@) The plaintiff was engaged in the legal calling of a common carrier,
owning vessels, lighters, and other craft used in its business, in the em-
‘ployment of which numerous workmen were necessary, who, as the com-
plaint avers, were employed “upon terms as to wages whlch were just
and satisfactory.”

(b) The defendants, not being in plaintiff’s employ, and without any
legal justification, so far as appears,—a mere dispute about wages, the
merits of which are not stated, not being any legal justification,—pro-
cured plaintift’s workmen in this city and in southern ports to quit work
in a body, for the purpose of inflicting injury and damage upon the
plaintiff until it should: accede to the defendants’.demands, and pay
southern negroes the same wages as New York longshore-men, which the
plaintiff was under no obligation to grant; and such procurement of
workmen to quit work being designed to inflict injury on the plaintiff,
and not being justified, constituted in law a malicious and:illegal inter-
ference with the plaintiff’s business, which is actionable.

(¢) After the plaintiff’s workmen, through the defendants’ procure-
ment, had quit work, the defendants, for the further  unlawful purpose
of compelhng the plamtlﬂ' to pay such a rate of wages as they might
demand, declared a boycott of the plaintiff’s business, and attempted to

v.30r.no.1—4
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prevent the plaintiff from carrying on any business as common carrier,
or from using or employing its vessels, lighters, ete., in that business,
and endeavored to stop all dealings of other persons with the plaintiff, by
sending threatening notices or messages to its various customers and pa-
trons, and to the agents of various steam-ship lines, and o wharfingers
and warehousemen usually dealing with the plaintiff, designed to in-
timidate them from having any dealings with it, through threats of loss

‘and expense in case they dealt with the plaintiff by receiving, storing, or

transmitting its goods, or otherwise; and various persons were deterred
from dealing with the plaintiff in consequence of such intimidations,
and refused to perform existing contracts, and withheld their former cus-
tomary business, greatly to the plaintiff’s damage. .

(d) The acts last mentioned were not only illegal, rendering the de-
fendants liable in damages, but also misdemeanors at common law, as
well as by section 168 of the Penal Code of this state. ,

(¢) Associationg have no more right to inflict injury upon others than
individuals have. All combinations and associations designed to coerce
workmen to become members, or to interfere with, obstruct, vex, or an-
noy them in working, or in obtaining work, because they are not mem-
bers, or in order to induce them to become members; or designed to
prevent employers from making a just'discrimination in the rate of wages
paid to the skillful and to the ungkillful; to the diligent and to the lazy;
to the efficient and to the inefficient; and all associations designed to in-
terfere with the perfect freedom of employers in the proper manage-
ment and control of their lawful business, or to dictate in any particular
the terms upon which their: business shall be conducted, by means of
threats of injury or loss, by interference with their property or traffic,
or with their lawful employment of other persons, or designed to abridge
any of these rlghts —are pro tanto illegal combinations or associations; and
all acts done in furtherance of such intentions by such means, and ac-
companied by damage, are actionable. . See Greenh. Pub. Pol. 648, 653;
People v. Fisher, 14 Wend. 1; Tarleton v. McGawley, Peake, *205; Rafael v.
Verelst, 2 W. Bl. 1055; Lumley v. Gye, 2 El. & Bl. 216; Bowen v. Hall,
6 Q. B. Div. 338, 337; Gregory v. Duke of Brunswick, 6 Man. & G. 205;
Gunter v. Astor, 4 J. B. More, 12; Reg. v. Rowlands, 17 Adol. & E. (N.
8.) 671, 685; Mogul St. Co. v. McGregor, 156 Q. B. Div. 476; Walker v.
Cronin, 107 Mass. 555; Carew v. Rutherford, 106 Mass. 1; State v. Don-
aldson, 82 N. J. Law, 151; Magster Stevedores’ Ass'n v. Walsh, 2 Daly, 1
13; Johnston Co. v. Memhardt 60 How. Pr. 168; Slaughter-house C’ases,

‘16 Wall 36, 116.

8. There is no such doubt concerning the plaintiff’s legal rights as
should debar it from the usual remedy. The motion to dlscharge from
arrest is therefore denied,
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In re HoovEr.

{District Court, 8. D. Georgia, E. D March 1, 1887.)

1. HaBras CorpUus—CIRCUIT COURT—SHERIFF. ‘
Where the writ of habeas corpus from the United Btates court is sought
against the sheriff of a state court by one imprisoned for the violation of a
state law, the petitioner must clearly show an irreconcilable antagonism be-
tween the federal 1aw and the state law under which he is in custody.
2. SAME—CASE DISTINGUISHED.
The case of Yick Wo v. Hopkins, 118 U. 8. 8566, 6 Sup. Ct. Rep. 1064, cited,
and distinguished.

8. CoNsTITUTIONAL LAW—Po110E POWER—REGULATING OCCUPATIONS,

‘Where the political power of a state for the safety of its people takes the
responsibility of saying that certain occupations are hurtful, and will not be
permitted in its boundaries, unless that declaration is 8o unreasonable as to
be outside the domain of law, the occupation so stigmatized is no longer a
right, privilege, or immunity, within the meaning of the constitution.}

4, I%'roxlcume LiQuors—RIGHT TO SELL NOT PRIVILEGE OF CITIZEN OF UNITED
TATES. .

The right to sell intoxicating liguors is not one of the privileges and im-

munities of citizens of the United States which by the fourteenth amendment
- the states were forbidden to abridge.l

5. BAME—~STATE PROHIBITING OR REGULATING SALE.
The state may authorize, or refuse to authorize, the sale of liguor on such
terms as it thinka proper, and the courts of the United States have nothing to
do with the exercise of this police power.}

6. SaMp—GEroRGIA LAw VALID.

The law of the state complained of in this application is reasonable, neces-
sary, and beneficial.l

(Syllabus by the Oourt.)

On ‘Application for Habeas Corpus.
Charles N. West, for petitioner.
Fleming Q. Du Bignon, for sheriff,

SeEER,J. On the twelfth day of February, 1887, Lemuel L. Hoover,
.a resident of Chatham county, and a citizen of the state of Georgia, was
beforé the superior court of said county, the honorable A. P. Apawms, J.,
presiding, charged by indictment with retailing spirituous liquors with-
out a license from the state. On arraignment, Hoover pleaded guilty,
and thereupon he was sentenced; and the court imposed a fine on him
of $250, and the costs, and ordered, in default of payment, the alterna-
tive penalty of six months’ imprisonment in the common jail. Hoover
refused to pay the fine and costs, and was taken into custody by John
T. Ronan, sheriff; and that official, with much kindness and liberality
of conduct, having been apprised by Hoover that he purposed to test in
this court the validity of his conviction, did not confine his prisoner,
but detained him constructively. A petition for habeas corpus was im-
‘mediately presented to me. Ordinarily, in cases of this character, to
gran* the writ is a matter of course, and the legality of the detention is
determined on the return of the arresting officer. On this application,

18¢e Bx pétte Kennedy, (Tex.) 3 8. W. Rep. 114, and note,



