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claimsfor towageandthe ordinary.claimsfor suppliesin thehomeport,
the contentionin that casebeingthat all home-portclaimsshould have
preferenceto themortgage,andby commonconsenttheyWereall treated
asequalhome-portclaims,andthemortgagepreferredto them. A more
carefulconsiderationof the questionhassatisfiedme that towage,espe-
cially in andout of the Chicagoharborand while in theharbor,should
be treatedas a maritime lien. The docks upon the Chicagoriver to
which the cargoesof mostof the sail-vesselsareconsigned,andthe grain
elevatorsfrom whichácargoesaretaken,aremanyof themso far up the
streamthat they would be practicallyinaccessibleto sail-vesselsbut for
theassistanceof steam-tugs,so thatevenif theordinancesof thecity did
not compel the employmentof tugs by all sail-vesselsin the river, so
much timewould belost in warpingup anddown thestreamasto seri-
ously abridgethe usefulnessof sail-vesselsin our lake commerce. The
steam-tughas thereforebecomea necessaryauxiliary to the sail-vessel,
taking the placeof seamento warp them,andof pilots toáguide them
into andout of the harbor,andto andfrom their docks; andasthe tug
is substitutedfor theservicesof the seamenand pilots, it is but right
that theyshouldbealloweda lien at leastto thesameextentasthat for
pilotage.

A decreemaybe entered.directing the paymentof this towageclaim
asa. lien upontheproceedsprior to that of themortgage¥.

TnE BROTHERS.I

DREIBKE 11. THE BROTHERS and others.

(Disf:rict Oourt, No D. Illinois. November22, 1886.)

1. COLLISION-TuGAND SCHOONER-HARBORNAVIGATION-OVERTAKING VESSEL.
The tug M., while incumberedby a tow, wasovertakenby the tug B. The

lattervesselwasunincumbered.andwassteamingat II. higherrateof speed
thantheM. After passingthelattervessel,the masterof the B. endeavored
to crossherbows,but in doing so the two vesselscamein contact,in conse-
quenceof which the B. wasforced athwarttheriver, and into collision with
the schoonerC. Held, that the collision wascausedby the faulty maneuver
of the B., andthat therewasno fault on the partof theothervessels.

2. SAME-A.TTACHMENT 011' INNOCENT VESSEL-COSTS.
TheM. havingbeenbroughtinto the caseat the instanceof theownersof

the B., andhavingbeenadjudgedto bewithout fault, mustbe a.wardadcosts
asa.gainsttheB.

In Admiralty.
W. H Condon; for libelant.
W. L. MitcheU, for the Brothers.

lReportedby TheodoreM. Etting, E3q.,of the PhiladelpMabar.
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Schuyler�~ Kremer, for the McLane.

BLODGETT,J. Thiscaseis nowbeforemeuponexceptionsto the com-
missioner'sreport. The original libel wasfiled by libelant,Dreiskie,as
owner of the schoonerRalph Campbell, againstthe tug Brothers, for
damagesto the Campbellresultingfrom a collision betweenthe tug and
the schoonernearthe south entranceto the eastdraw of the Madison-
street bridge, on the Chicagoriver. On the applicationof the owners
of the tug, an orderwas made bringing in 'the tug Mary McLane as a
party respondentin the case,uponthe allegationthat the collision com-
plainedofwascausedby thenegligenceand badmanagementof the Mc-
Lane, to such,-extentas to make herliable for the whole or part of the
damagedoneto the Campbell. The commissionerfound and reported
that the collision and injury to the Campbell resultedfrom the joint
�n�~�g�I�i�g�e�n�c�e�o�f thosein chargeof the,tug Brothersandof the tug McLane,
spdthat the damagesto the Campbell should be divided, andone-half
�p�a�.�i�d�b�~�e�a�c�h ' tug. Exceptions,have beenfiled to the report by the
clail:nantofthe Brothers,on thegroundthatall thedamagesshould'have
beenQ,warde.dagainstthe McLane; and by the claimantof theMcLane,
on thegroundthat the proofshowsthe McLanewas not at fault for the
cql!ision,andhencethat the commissionererredin awardingany dam-
agesagainst�h�~�r�. , '

From an examinationof the proofsubmittedwith thecommissioner's
report, it appearsthat, at tHe time of the collision in question,the tug
Shields,with the schoonerRalph Campbellin tow, wasgoingdown the
Chicago river, and passedthroughthe westdraw of the Madison-street
bridge,at aboutthesametiIpe the tug Mary McLane,with the schooner
Persiain tow, proceedingup the river, passedthrough the westdraw of
theRandolph-streetbridgetwo blocksnorthof theMadison-streetbridge.
Justbefore theShieldsreachedthe draw of the Madison-streetbridge,
she gave the usual signal indicating her intention to passthroughthe
west draw of the Randolph-streetbridge, and, as the eastdraw of the
Madison-streetbridge WitS clear, the McLaneassentedto this signal,and
starboardedher wheel, so as to carry herselfand tow to port diagonally
�~�c�r�o�s�s�t�h�e river, into the eastdraw of the Madison-streetbridge. The
tug Brotherswasalso proceedingup the southbranchof the river, with-
out any tow or other incumbrance,andpassedthroughthe eastdraw of
the Randolph-streetbridgeIt shortdistancebehindthe McLaneandher
to'w. Shewas,however,runningat a greaterrateof speedthan theMc-
Lane,and,just beforethelatter hadreachedthenorthend of the middle
�~�i�e�r�, or tu:rn-table pier, of theMadison-streetbridge, the Brothershad
nearlypassedthe McLane, and so changedher courseas to throw her
acrossthe McLane's bows, by reasonof which the McLane struck the
fan-tail or after-partof the Brothers,backof her wheel-house,uponthe
starboardside; thuscausingher to swing directly, or nearlyso,athwart
the river, so that the Brothers came in collision with the Campbell,
which wasjustpassingout of thewestdrawof the Madison-streetbridge,
causingthe injury complainedof.
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The commissioner,from the testimonybeforehim, cameto the con-
clusion that the McLanewasat fault in striking the sternor after-part
of the Brothers,andlaid muchstressupontheapplicationof sailingrule
No. 22, which requiresan �o�v�e�r�~�k�i�n�g vesselto keepout of the way of
the othervessel;and alsofound that, at or aboutthe time the McLane
struck the Brothers,she starboardedherwheel, wherebyher bow was
swungto port, so asto producemoreeffect upontheBrothersthanwould
havebeenproduced'ifshehadportedher wheel, andswungthe bow of
the �M�c�L�a�n�~ to starboard.

I think, however,the testimonydoesnot sustainthe decisionof the
commissionerthat the wheelof theMcLanewasstarboardedat or about
the time shestruckthe Brothers. The testimonydoesfully showthat
the McLane starboardedher wheel soon after she passedthrough the
Randolph-streetdraw, for the purposeof passingover to the port side
of the river, and I think that is the only time that the proof showsthe
wheelof theMcLanewasput to starboard;but, �~�v�e�n if thecommissioner
is correctin his'conclusionas to the maneuver,or attemptedmaneuver,
on the part of the McLane at tb.e time she.struck the Brothers,I still
think that hehasimproperlyinvokedor appliedtheprincipleof rule 22,
becauseI do not seehow the MClJane,underthe'circumstances,'canbe
calledan overt:a.kingvessel. The Brotherswas, to all intentsand,,;pur-
poses,the overtakingvessel. Shewasárunningfree, andunincumbered,
andveryrapidly,andundoubtedlyher pilothad'miscalculatedtheextent
to which hehadpassedtheMcLap.ewhenheportedhis wheel,�a�n�d�~�h�r�e�w
his vesselto'starboard,acrossthe bowsof theMcLane,wherebythe mis-
chief was occasioned,as he proba1;lly supposed�t�h�a�~ be bad passedfar
enoughaheadto enablehim to swing in and �c�l�e�a�r�l�:�t�~�r�. Being tb,e.over-
taking vessel,the Brotherswas bound,under rule 22, to keep clear of
the McLane,andhadno right to !,!wing in acrossthebows,orplacehim-
self in a positionwherehe would comeacrossthe bowsof the McLane
in orderto passher. �T�h�~ courseof the McLanewith her tow waElun-
doubtedlyat thjs time slightly diagonallyacrossthe stream,and it :was
the impel,'ativeduty ofthe pilot.of the Brothers,�~ this all OC<)urredin
broadday-light,andwhentherewas nothingto interferewith his seeing
the courseof the McLane, andestimatingher rateof speed,andnoting
the fact that shehada tow behind her, which shewas boundto carry
dearof the protectionof thebridgepier,not to put himselfin a position
to crossthe pa.thof theMcLane,or bring hisvesselin �c�o�l�l�i�~�i�o�n with her.
This he evidently did not do, but, as I have.alreadysaid,miscalculated
the extentwhich hehad passedthe McLanewhen he put his helm: to
port, andswunghis tug so that her stemcollided with the bows �o�f�,�t�h�~
McLane. ' . .¥. ,

SupposethattheBrothers,insteadofhavingcollidedwith theschooner,
hadherselfreceivedseriousdamagefrom thecollisiQn with theMcLane,
and hadbroughtBuit againstthe latter for suchdamage,could therebe
any doubt,uuderthe facts, th*"t all the faultwould .havebeenfound.to
lie with the Brothers,and'thatshewould havebeencompelledto bear
the damageby reasonof her.ownnegligence?!fsuchwould be thel1Ver-



diet, asbetweenthe'twotugs,tinderthe.circumstancessupposed,It seems
to me it completelyanswersthe'claim that the McLaneshouldbearanT
portion of the damagesnstainedby the Campbell.

The exceptionsto the commissioner'sreport are sustained,anda de-
creemay be enteredfinding that the collision betweenthe Brothersand
the Campbellwas broughtaboutsolely by the negligenceof the former,
and thatthedamagesshall beassessedagainsttheBrothersalone. The
McLane,havingbeenbroughtinto the caseat the instanceof theowners
of the Brothers,mustbe awardedcostsagainstthe Brothers.

THE LIvE OAK.l

CARLSON and others t1. THE LIvE Ou.

(Diltrict Oourt, No D. IfNnoiI. February7, 1887.)

1. IIA1trrnfJI LmN8-STALB CL.uM:s-LAD: P.tu.OTIoB-8BAKEN'SWAil..
Thewagesof seamenfor thepr,eviousseason,if suedupondUringthena:

.onaftertheyhaveaccrued.arenot stale.asagainsttheclaimsof mortgageu
whosemortgageswereexecuted.beforethewageswereearned

S. 8AHJIl-MORTGAGOR IN POSSEII$ION.
A mortgageewho permitsa mortgagorto retain J;l0ssessionsUbJectaa yu-

.el to .uchliensasmayaccrueunderthelatter'.�m�a�n�a�g�e�m�e�D�~

8chU!Jj1M&: KrtJmer, for intervenors.
H. w: �M�a�g�~�, for mortgagees.

BLODGETT, J;, (oraUy.) The libel in this case is for wageseamedby
libelantsduring the seasonof 1885and 1886. The schoonerhasbeen
sold, and her proceedsbroughtinto court; and Mrs. EstherRobinson
a.nd RobertListon �h�a�v�~ in:tervenedas mortgagees,claiming to be paid
out of theproceedsin court in preferenceto the wagesearnedin 1885,
--Mrs. Robineon'smortgagehaving beengiven in April, 1882,anddue
oneyearafterdate,and Liston's mortgagehavinf?; beengiven in April,
1885,and both mortgagesduly �e�n�r�o�l�~�e�d in the office of the collectorof
customsin thehomeport of the vessel. After paymentof thecostsand
the.unchallengedmaritime liens thereis not moneyenoughleft to pay
thelibelantsand thesetwo mortgagesin full, andit is now urgedin be-
'half of these:mortgageesthat their mortgagesafe superiorclaimsto the
�'�w�a�g�e�~ earned'inthe seasonof 1885, on tlie groundáthat the wagesof
1885arestaleclaixps, andshouldnot be enforcedasagainstthesemort-
gages.
, In thecaa80fTM Ha'fria Ann, 6 Biss. 13, I hadoccasionto consider
'andpass.'upon thequestionof stalemaritimeclaims"asagainstthef :ghta
'ofthabonafide'purchasers,andthere'held'thata claimfor seamen'swage.

lReportedby TheodoteáY.EttingjEsq.,ofthePhilBdelphiabar.


